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MAKE MARRIAGE RESPONSIBLE TO SOCIETY 


By CLARENCE J. MALONE 
of the Topeka, Kansas, Bar 


In the May, 1948, issue of the Journal was published an article “Make 
Divorce Easy” by L. F. Cushenbery of Oberlin. 


Mr. C. is of the opinion that divorce is a “personal problem and not an 
interest of friends, neighbors or the public in general.” However, a careful 
study of the subject certainly must lead one to the exact opposite conclusions. 
All contracts, more or less, have a public aspect, but most especially, the con- 
tract of marriage is definitely affected with the public interest. Mr. C. appar- 
ently has in mind only the selfish interest of two married persons, whereas, 
the whole of society is seriously affected by one single divorce. To allow 
divorce is to create dissension between married persons and their relatives, 
lower public morality, disturb the life of the community and undermine the 
very stability of our national life. 


In the October 1947 issue of the Judicial Council Bulletin, a summary of 
civil cases in all District Courts in Kansas for the year ending June 30, 1947 
showed that there was a state total of 20,593 cases filed. Of these, 10,227 
were divorce suits and 9,994 were other civil cases. More than 50% of all 
cases in Kansas are now divorce. By lowering the bars permitting divorce, 
this volume would increase. 


This same survey shows that during the year ending June 30, 1947, only 
42 divorces were denied in Kansas. This is less than 14 of 1% of those filed. 
Our present divorce restrictions are not very rigorous, are they? Yet, Mr. C. 
would relax them still further. 


A visit to the Boys Industrial Home in Topeka, the State Reformatory at 
Hutchinson, the State Orphans’ Home at Atchison, would convince anyone 
beyond doubt that the breaking up of homes by divorce seriously affects the 
public interest, even if only in a material way. The major portion of the 
enormous cost in public taxation to maintain those state institutions is traceable 
either directly or indirectly to broken homes caused by divorce. Obviously if 
for no other reason than the public taxation, divorce is affected with the public 
interest. 


Mr. C. would allow divorce on the grounds of “incompatibility” but he 
does not define its terms. It could mean anything. 


Mr. C. places great stress on “life-long unhappiness, misery and suffering 
of couples not suited to each other.” Experience teaches the contrary. There 
is not only a possibility, but a great opportunity to overcome those difficulties 
and turn the so-called misery, suffering and unhappiness of trivial disagree- 
ments into happiness and joy. There has never been a crown won without 
bearing a cross. No one has ever achieved success without first having met 
and overcome great obstacles and difficulties. Nothing worthwhile has ever 
been attained without some great sacrifice, some supreme effort. Many couples, 
who in earlier married life have had lengthy quarrels and continued days of 
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gloom, have in later years grown extremely fond of each other. There is 
nothing so beautiful as love that has weathered the storm of life and they 
find great happiness and joy in the sense of the achievement of having lived 
up to and carried out a sacred agreement. Married life is a great struggle, a 
supreme test and those who seek divorce are plain weaklings, lacking in char- 
acter. They simply “can’t take it.” 


In Italy and Ireland, divorce is not allowed. Many signs indicate the 
people in those countries, as a group, are happier in their married life than 
people in countries where divorce is prevalent. 


/ If you will stand before a steam boiler, you will see a small tube of glass 
containing some water. The water in the glass rises and falls. This is a gauge. 
Never will the water rise higher visible in the tube of glass, than it rises 
invisible within the boiler. What the tube of glass is to the boiler, our statute 
book is to the great masses of our people. It is one of the gauges of our 
national morality, one of the many indices by which we may know what are 
the moral standards of our people. The home, the family, is the unit of 
society. It is the foundation stone upon which all Christian civilization is 
founded. We should scrutinize most carefully the laws which control it. As 
water cannot rise higher than its source, so no society, nation or government 
can rise to a higher standard of morality than that of the homes which make 
it up. 

In the March 1948 issue of the American Bar Association Journal, the 
committee on the National Conference on Family Life makes this report: 
“About 100,000 illegitimate children a year are born in the United States” 
(p. 198). With the record of divorce now prevailing in -the United States, 
isn't the future prospect most shocking and terrifying and might well raise 
the question: “can we long endure as a Christian nation?” 


Mr. C. asks the question: “Why should it be difficult to obtain divorces?” 
He might also ask the question: “Why go through the formality of performing 
the marriage ceremony?” Why not advocate “companionate” marriages? If 
we continue in the future as we have in the past and relax the rules still fur- 
ther, family relations in America would soon be reduced to the status of the 
barnyard. 

On page 448 of the June 1948 issue of the American Bar Association 
Journal, in its report, the committee above referred to makes this observation: 
“Our divorce laws are thoroughly bad. They are universally condemned. They 
have failed of their objective. They constitute a threat to the stability of the 
home. They are based on a false premise * * *.” 


In an article in the August issue of LOOK, one of the world’s foremost 
historians, Arnold J. Toynbee, makes this observation: “Looking back over 
the 21 civilizations I have studied, I am not sanguine about man’s ability to 
make a good moral decision if he aims only at a worldly goal. Love of man- 
kind has been a source in history but only when it was a by-product of an 
intense love of God. The need of the modern world is a supernatural belief. 
Without it, man, unregenerate man, is hardly to be trusted with the dan- 
gerous toys his laboratories have hatched.” 
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Our answer to Mr. C. is this: Marriage is a sacrament instituted by God 
for the propagation of the human race. Every government on earth recognizes 
the home as its basic unit. Even godless Russia, which once permitted unre- 
stricted divorce, has recently enacted new laws to prevent the wholesale 
destruction of its families. No, Mr. C., our divorce laws should not be relaxed 
and divorce made more easy. Instead, if our divorce laws are to be amended, 
those amendments should have for their purpose the stabilizing of marriage 
and preventing selfish people from shirking their responsibility to their off- 
spring and casting their care upon the general public. 


In conclusion, we would recommend: That the present divorce law pro- 
viding that divorce decrees shall not be final or effective for six months fol- 
lowing the decree of divorce be retained and that there be added the following 
additional provision: “Provided further, that where children are born to the 
union, no divorce decree shall be final and effective until the youngest child 


of said union shall have reached the age of 18 years.” 

Under such a rule, once a family has produced children, society would 
require that that family assume the responsibility of raising those children to 
the exclusion of any other selfish interest. 
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TITLE STANDARDS * 


By L. H. RUPPENTHAL 
Of the McPherson, Kansas, Bar 


The members of the Kansas Bar returning after the war found that, in 
their absence, the infant beginnings of Standard Title Requirements adopted 
by this Bar Assn. in 1941 and 1942 had ripened into a body of rules covering 
many of the troublesome questions which theretofore had plagued the exam- 
iner of Kansas titles to real estate. The demand for a compilation of the 
Title Standards resulted in their being published by the Judicial Council in 
its December 1946, Bulletin, and by this Association in 15 Kansas Bar 
Journal, 264. 


As their use by more and more of the members of the Bar continues, it 
appears that some method of uniform citation should be adopted for greater 
convenience. 


Thus “Title Standard 10” should be sufficient to refer to that recom- 
mendation which should be, but alas, is not uppermost in the mind of every 
title examiner when he takes up an abstract for examination and which relates 
to the question: What should my attitude be in examining this abstract? 


“It should be kept in mind that a marketable title is sufficient in almost every case, 
and objections and requirements should be made only when the irregularities or 
defects actually impair the title or reasonably can be expected to expose the pur- 
chaser to the hazard of adverse claims or litigation.” 


A further question which, I think, would aid the examining attorney if 
kept in mind is: What does my client want of me in examination of this 
abstract? The answer, which should be obvious to all, in a large proportion 
of cases is: Just to be assured that the seller or would-be borrower can pass 
title reasonably secure from the hazard of adverse claims or litigation; that is, 
a “merchantable” title, rather than a “perfect” title. 


Yet many of us, in writing our title opinions, disregard the purpose of 
our clients in requesting an opinion and burden them with recitals of scare- 
crows and fly-specks in the chain of title, usually concluding that they are of 
no importance, or eventually being forced to that conclusion by counsel for 
the adverse party to whom the opinion and abstract have been taken for the 
curing of defects. 


The result is that the client, when he reads the opinion, is forced to wade 
through a mass of immaterial detail only to find in the end that it does not 
affect the merchantability of title. 


Our aim in such cases is an attempt to convince the client we have earned 
our examination fee. But the result is rather to make him wonder, when he 
sees us setting up scarecrows and knocking them over in the opinion, if the 
whole business isn’t phony and if he wouldn’t be just as well off next time to 
accept an “Oklahoma Warranty” from the seller and avoid an examination fee. 


*Part of the Legal Institute discussion on “Probate and Title Law” during the 66th Annual 
Session of the Kansas Bar Association at Wichita, May 21, 1948, 
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My point is, that, however important it may be to the title examiner to 
note discrepancies and technicalities in the course of his examination, once he 
has satisfied himself that they have been cured by later entries or are unob- 
jectionable under curative statutes, court decisions or Title Standards, they 
should remain in the notes and not be carried over into the written opinion. 
We should give the client what he pays for — an opinion that title is or is not 
marketable, and in the former case, confine our written opinion to a statement 
to that effect and to precautions for his guidance in completing the transaction. 


The client is buying a form of what is to him title insurance and not a 
quasi rhetorical dissertation founded on pseudo facts. He’s not interested in 
how meticulous we are in our examination, but rather that he can fall back 
on our opinion should his title be challenged in the future. 


Persistence by a majority of Examining Attorneys in this form of legalistic 
shadow boxing, I believe, will hasten the day when Title Insurance is demanded 
by purchasers of Kansas real estate. And I am unable to see how widespread 
use of Title Insurance can possibly benefit the Bar generally. 


A prime consideration of the Examiner of an abstract is the form of 
certificate of the abstracter who compiled it. Few certificates of early day 
abstracters in Kansas included any reference to proceedings in Probate Court 
which might affect the title to the real estate. Often some such Probate mat- 
ters were abstracted and attached to the abstract as Exhibits, but the abstracters 
apparently were allergic to a commitment in the certificate that the abstract 
covered all Probate proceedings affecting the title. 


In later years, as the form of certificate now adopted as the Uniform 
Abstract Certificate by the Kansas Title Association came into common use, 
extension certificates have been added to thousands of abstracts covering 
periods of time beginning with the last previous certification. As a result, 
many abstracts coming to you today for examination, and often for re-exam- 
ination for subsequent purchasers, do not have certificates covering probate 
records in unbroken chain from government to date. 


Since the opinion of our Supreme Court, January 25, 1947, in Hamilton 
v. Binger, 162 Kans. 415, such abstracts do not show a marketable title in the 
vendor. There the abstracter’s certificate attached to the abstract did not pur- 
port to cover probate court records from the government to a certification date 
in 1909, and the court held such an abstract did not on its face show a mar- 
ketable title. 


Accordingly, prudent examiners now will require that all abstracts with 
certificates not covering probate records for the entire period from the gov- 
ernment to date, be recertified on a form such as the Uniform Abstract Cer- 
tificate of the Kansas Title Association for the period or periods not so covered. 


One of the most troublesome varieties of title flaws, old unreleased mort- 
gages or those with faulty releases, is eliminated in part by G. S. (Suppl.) 
67-332 which declares void all mortgages (excepting those on railroad prop- 
erties) which were recorded prior to January 1, 1914, and on which no afh- 
davit as provided by that section is filed prior to July 1, 1948. 
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The recommendations prescribed by the 67 Title Standards heretofore 
adopted are broad enough to answer nearly every question, not covered by 
specific statute, which arises in the course of title examinations. 

When to require affidavits of identity, of marital status, of adverse pos- 
session; the sufficiency of deeds by corporations, by parties with names dif- 
fering somewhat or changed from that of previous grantees, by grantors named 
in the deed as heirs at law of a record title owner, by non-residents, and by 
receivers and trustees; all such questions are covered in the Title Standards. 
The Bar Journal and Judicial Council Bulletin in which the Standards have 
been published have complete topical indexes of the Standards, and are invalu- 
able desk manuals for the guidance of the title examiner. 


Likewise the sufficiency of Probate and Foreclosure proceedings; of proof 
of death of a life tenant or a joint tenant; of releases of Mortgages and Oil & 
Gas Leases; of Tax Deeds and of Vacation Proceedings are treated in the 
Standards. 

With the growing demand for a Marketable Title Statute such as the 
Michigan Act, discussed in 14 Kans. Bar Journal 162, legislative solution to 
many of these questions in Kansas draws nearer. The Committee on Title 
Standards at this meeting is asking the members of this Bar to get behind a 
comprehensive curative statute for the consideration of the next legislature. 
Such laws will make most of the Title Standards effective by legislative 
enactment. 

Until such time as these laws are enacted this question will arise in the 
mind of the lawyer: What shall I do to meet the requirements of the exam- 
iner who refuses or is reluctant to accept the Title Standards recommendations 
clearly applicable to a given case? My only suggestion is that you tell him 
you've been hoping for a test case on the sufficiency of the Title Standards and 
that you will begin appropriate action at once. In every such instance that I 
have heard of, there has been a quick waiver of the fly specking requirements. 

If you ever find an examiner who won't waive a requirement clearly 
covered by the Standards, I shall appreciate your giving me the opportunity 
to help prove you are right in the Supreme Court of Kansas. And there are 
many others of the same mind. 

We should determine that the Title Standards are for the best interests 
of the public, and our profession, and are here to stay. And we should use 
the Title Standards in every applicable case. 
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THE LAW OF BANKRUPTCY * 


By E. R. SLOAN 
Referee in Bankruptcy for District of Kansas of the Topeka, Kansas Bar 


The law of bankruptcy finds its origin in the vicissitudes of trade and 
commerce. It is well recognized that one who undertakes the hazards involved 
in trade and commerce is entitled to a haven. Its close association with com- 
merce is followed in the Constitution. The makers thereof found it necessary 
and advisable that the federal government be vested with the power to regulate 
commerce with foreign nations and among the several states and they vested 
the Congress with the power “to establish . . . uniform laws on the subject 
of bankruptcies.” The subject of bankruptcies has been defined by the 
Supreme Court to be “nothing less than the subject of the relations between 
the insolvent or non-paying or fraudulent debtor and his creditors, extending 
to him and their relief.” (Wright v. Union Central Life Ins. Company, 304 
U. S. 502.) 


The acts of the Congress carrying into effect the power vested in it by 
the Constitution on the subject of bankruptcies have followed and embodied 
the English system. The first bankruptcy act became effective April 4, 1800, 
and was repealed December 19, 1803. The second bankruptcy act became 
effective August 19, 1841, and was repealed March 13, 1843. The third bank- 
ruptcy law became effective March 3, 1867, and was repealed April 15, 1878. 
The reason for the short life of these bankruptcy laws grows out of the jealousy 
of the several states against federal intrusion in the settlement of insolvent 
estates. It was not until July 1, 1898, that a general bankruptcy law was 
adopted, which has been expanded and modified by amendments, remaining 
in effect for fifty years. 


Under Presidential order of July 29, 1930, a survey of bankruptcy pro- 
ceedings throughout the United States was made by the Department of Justice. 
A comprehensive report was filed December 5, 1931, pointing out the defects 
in the 1898 act and recommending that the act be revised. This resulted in 
the adoption of what is referred to as the Chandler Act of 1938. Its general 
purpose was to clarify, grant new privileges to honest but unfortunate debtors 
and perfect the sections relating to fraudulent conveyances, preferences and 
liens. The rehabilitation division of the new system followed closely the Eng- 
lish schedule of arrangements and the philosophy that reconstruction of a fail- 
ing business is better than drastic liquidation. 


The bankruptcy act as now constituted consists of fifteen chapters. It is 
reported under Title 11 of the United States Code. Following Section 53 (11 
USCA 53) are the orders of the Supreme Court, which have the force of law. 
These are followed by forms suggested by the Supreme Court. Any lawyer 
who has access to the United States Code Annotated is reasonably well equipped 
to practice bankruptcy. 


*Part of the Legal Institute discussion on “Bankruptcy Proceedings” during the 66th Annual 
Session of the Kansas Bar Association at Wichita, May 22, 1948, 
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There are three fundamental purposes of the act: (a) Liquidation, 
(b) Rehabilitation, and (c) Discharge. 

The first seven chapters of the act deal with liquidation and are some- 
times referred to as ordinary bankruptcy. Sections 12 and 13 of the old act, 
which were known as the composition and extension law, have been extended 
into Chapters IX to XV, inclusive, and may be properly referred to as the 
rehabilitation law. These chapters provide for agricultural composition and 
extension, reorganization of railroads, composition of indebtedness of certain 
taxing agencies and instrumentalities, corporate reorganization, arrangements, 
the wage earner plan and railroad adjustments. The ordinary lawyer is con- 
cerned mostly in liquidation proceedings, reorganization of corporations (Chap- 
ter X), arrangements (Chapter XI) and wage earners plan (Chapter XIII). 


The court of bankruptcy, created by the act, is clothed with jurisdiction 
to administer the act. (11 USCA 2.) It includes the power to adjudicate as 
to bankruptcy, after bankruptcy to administer the estate and grant or refuse a 
discharge. Once acquiring proper possession of the bankrupt’s property, the 
court is vested with exclusive jurisdiction within the limits prescribed by the 
act, to determine all liens and interests affecting the estate and to prevent by 
proper orders the doing of anything that will at any stage of the proceeding 
tend to embarrass the court in the equitable distribution of the estate. Thus, 
proceedings, to determine the rights to property in the actual or constructive 
possession of the bankrupt, and proceedings to hear and determine the rights 
of parties relative to liens obtained through legal or equitable process within 
four months of bankruptcy, are summary. (11 USCA 107a.) Plenary proceed- 
ings may be brought and prosecuted in accordance with the act. (11 USCA 46.) 


Bankruptcy is either voluntary or involuntary. An involuntary suit is at 
the instance of the creditors. There must be three or more creditors having 
provable claims fixed as to liability and liquidated as to amount, which amount 
in the aggregate in excess of security to $500 or more. If, however, there are 
less than twelve creditors, then one of such creditors, whose claim equals the 
amount, may file the petition. (11 USCA 95.) The petition must allege an 
act of bankruptcy (11 USCA 21), and the total indebtedness of the alleged 
bankrupt must be $1000 or more. (11 USCA 22.) If no answer is filed to an 
involuntary petition, the adjudication is as of course. (11 USCA 41.) Volun- 
tary proceedings are commenced at the instance of the bankrupt and adjudi- 
cation is made on the petition. 


Liquidation is accomplished by the court taking the custody and control 
of the property of the bankrupt through a trustee and reducing it to money; 
by determining the exemptions; by determining who are the creditors, the 
amount of their respective claims, including their security or priority, and 
directing distribution. 


The trustee is the arm of the court and his duties and responsibilities are 
minutely defined by the act. (11 USCA 75.) When appointed and qualified, 
he is vested by operation of law with the title of the bankrupt as of the date 
of the filing of the petition, including all property vested in the bankrupt 
within six months after bankruptcy by bequest, device or inheritance. (11 
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USCA 110a.) The trustee has the benefit of all defenses available to the 
bankrupt as against third persons and all the rights, remedies and powers of a 
judgment creditor. (11 USCA 110c.) All transfers made by a debtor which, 
under any Federal or State law, are fraudulent, are null and void against the 
trustee. (11 USCA 110¢.) 


All liens obtained by legal or equitable process within four months before 
filing of the petition are void, if at the time when such lien was obtained such 
person was insolvent or if such lien was permitted in fraud of the provisions 
of the act. (11 USCA 107a.) This act (11 USCA 107d) contains a code incor- 
porating the essential provisions of the uniform fraudulent conveyance act and 
other provisions designed to supplement other parts of the bankruptcy act. 
It extends the limitation for the avoidance of fraudulent transfer to one year. 
(11 USCA 107d.) 


Where a debtor transfers any of his property for the benefit of his credi- 
tor for or on account of an antecedent debt while insolvent and within four 
months before the filing of the petition, the effect of which will enable such 
creditor to obtain a greater percentage of his debt than some other creditor of 
the same class, the transfer may be avoided by the trustee. (11 USCA 96.) 


The bankrupt is entitled to the exemptions prescribed by the laws of the 
United States and by the state in which he has had his domicile for six months 
immediately preceding the filing of the petition. (11 USCA 24.) 


Within the purview of these statutes all rights in property are involved 
and there is not sufficient time in this paper to undertake to discuss them. 
I think, however, I should call your attention to one important question and 
that is with reference to the date of the transfer. In the case of Corn Exchange 
Bank v. Klauder, 318 U. S. 434, the Supreme Court held that where the state 
law requires the recording of an instrument that the transfer is not completed 
until the instrument is recorded. 


A creditor, to participate in the estate, must have his proof of claim prop- 
erly on file. All creditors, including the United States and any State or sub- 
division thereof, must have their proof of claim on file in duplicate with the 
Clerk of the Court within six months after the date set for the first meeting 
of creditors or it is not allowed. (11 USCA 93, and Rule 2 of this court.) 
Proof of claim must be verified and set out the nature of the claim so that the 
court may determine from its face whether it is a provable claim under the 
act. (11 USCA 103.) If a priority is claimed, facts must be alleged which 
bring the claim within the statute relating to priorities. (11 USCA 104.) A 
claim properly on file is prima facie allowed unless objection to its allowance 
is made by a party in interest, including the trustee whose duty it is to examine 
all claims. Upon the filing of an objection, the claimant is notified when the 
objection will be heard. The responsibility is on the claimant to see to it that 
his proof of claim is properly on file. 

From the standpoint of the bankrupt, the sole purpose of the proceeding 
is to obtain a discharge. Unless he is discharged, the proceeding has availed 
him nothing. Under the present statute, where a 08 ace is an individual, 
the adjudication operates as an application for a discharge. Before the dis- 
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charge may be granted, the bankrupt must be examined in open court either 
at the first meeting of the creditors or at a special meeting fixed for that pur- 
pose, and pay the filing fee. (11 USCA 32, and General Order 35.) The court 
is directed to make an order fixing a time for filing objections to the discharge, 
notice of which order shall be given to all parties in interest, and upon the 
expiration of the time fixed by the court, if no objection is filed, the discharge 
shall issue as of course. If an objection is filed, the bankrupt and his attorney 
are entitled to thirty days’ notice of the date set for the hearing. There are 
seven grounds for objection to discharge. The establishment of any one is 
sufficient to defeat the discharge. (11 USCA 32.) There are certain debts 
which are not discharged even though a general discharge in bankruptcy has 
been granted. (11 USCA 35.) The practice has heretofore been that the 
question of whether a debt is discharged is determined by the court in which 
the action is filed to recover on the debt. The courts have recently held that 
upon a proper application the bankruptcy court may determine whether a spe- 
cific debt is discharged even though a general discharge is granted. (Logan 
Loan Co. v. Hunt, 292 U. S. 234; Harrison v. Donnelly, 153 F. 2d 588; Watt 
v. Ellithorpe, 135 F. 2d 1.) 

Turning now to the so-called rehabilitation chapters of the act, which 
open a field comparatively new in the law of bankruptcy, I shall only discuss 
Chapters X, XI and XIII as these are the only chapters which have been 
invoked in this district. 

Corporate reorganization is provided for in Chapter X. (11 USCA 501 
to 676.) It will be noted at the outset that Chapters I to VII, inclusive, inso- 
far as they are not in conflict with the provisions of Chapter X, apply in pro- 
ceedings for corporate reorganization. This proceeding is instigated by the 
filing of a petition, which may be filed by the corporation or three or more 
creditors who have claims against a corporation amounting in the aggregate 
to $5000 or more. (11 USCA 526.) The proceeding may be instigated before 
or after bankruptcy. (11 USCA 528.) The court, in addition to the jurisdic- 
tion, powers and duties in a bankruptcy proceeding, exercises all of the powers 
not inconsistent with the chapter which a court of the United States would 
have if it had appointed a receiver in equity of the property of the debtor on 
the ground of insolvency or inability to meet its debts as they mature. 


The petition must allege that the corporation is insolvent or unable to 
pay its debts as they mature, the jurisdictional facts and the financial history 
and structure of the debtor. It must also allege that adequate relief can not 
be obtained under Chapter XI. (11 USCA 530; Security Comm'n v. Realty 
Co., 310 U. S. 434.) When filed, the petition must be submitted to the Judge 
for his approval (11 USCA 541), and if satisfied that it complies with the 
requirements of the act and has been filed in good faith, he shall enter an 
order of approval. (11 USCA 544 to 547.) The order approving a petition 
operates as a stay of prior pending bankruptcy, mortgage foreclosure or equity 
receivership proceedings and of any other act or other proceedings to enforce 
a lien against the debtor’s property. (11 USCA 548.) Upon the approval of 
the petition, the Judge may appoint a trustee (11 USCA 556) and fix a time 
not less than 30 days nor more than 60 days, of which at least 30 days’ notice 
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shall be given by mail for hearing objections to the continuance of the trustee 
(11 USCA 561 and 562), and shall require that the trustee shall within a 
time fixed by the court file schedules and prepare and file a list of the creditors 
of each class showing the amounts and character of their claims and securities. 
(11 USCA 563.) 


The Judge shall also fix a time for the filing of a plan as well as a time 
for a hearing on the plan, of which notice shall be given. (11 USCA 569 to 
570.) The mandatory requirements of the plan, which are fully set out in the 
statute, 11 USCA 616, are: 


“(1) provisions modifying the rights of creditors or some class of them; 
(3) provision for the payment of costs, expenses, and allowances in cash; (5) 
specification of the claims to be paid in cash in full, if any; (6) specification of 
creditors and stockholders, if any, not affected by the plan; (7) provision for 
any class of creditors affected by the plan which does not accept by two-thirds 
majority; (8) provision for any class of stockholders which is affected and does 
not accept the es by the required majority; (10) provision of adequate means 
of execution of the plan; (11) equitable provisions as to the selection of new 
officers upon the consummation of the plan; (12) charter amendments or new 
charters to render the issuing of nonvoting stock illegal and provisions in secur- 
ities to be issued; and (13) if settlement of claims belonging to the estate is not 
provided for by plan, the plan must provide for the enforcement by the trustee 
or by an examiner.” 


The option features are strictly limited. They may include only: 


(1) provisions modifying the rights of stockholders; (2) plans may deal 
with all or a part only of the property of the debtor; (4) executory contracts may 
be rejected, except contracts in the public authority; (9) provisions for the retire- 
ment of indebtedness; (13) provisions for the settlement of claims belonging to 
the debtor; (13) if such claims are not settled by plan, enforcement by the trustee 
or an examiner is mandatory; and (14) other provisions not inconsistent with 
the Chapter.” 


On the hearing the court may approve the plan, if it finds that it meets 
the tests provided by the statute. (11 USCA 574): (1) the authorization test: 
Are the provisions in question authorized by the statute? (2) the feasibility 
test: Will the plan work? (3) the fairness or strict priority test: Have priority 
rights been absolutely protected? 


The Supreme Court in Case v. Los Angeles Lumber Company, 308 U. S. 
106, very definitely lays down the rule that a plan to be fair and equitable 
must follow the strict priority rule, and in Consolidated Rock Products Com- 
pany v. DuBois, 312 U. S. 510, the court held in determining fairness as well 
as feasibility, the court must find what assets are subject to the payment of 
the respective claims and their value, and in determining value find the earning 
capacity of the enterprise quoting approvingly from Justice Holmes: ‘The 
commercial value of property consists in the expectation of income from it.” 
It is therefore apparent that before the court may approve a plan the value of 
the property involved is the difficult question. Other cases bearing on this 
question are: Ecker v. Western Pac. R. Corp., 318 U. S. 448, and Group of 
Investors v. Milwaukee R. Co., 318 U. S. 523. Determination of future earn- 
ing capacity is essential and a capitalization of expected earnings is a sound 
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method of valuation. (National Bank v. O’Connell, 155 F. 2d 329.) The 
manner of reaching a valuation, so long as it complies with the statutory 
standard, is not important. (In re: Chicago Rys. Co., 160 F. 2d 59.) 


If the plan is approved, a time shall be fixed within which the creditors 
and stockholders affected thereby may accept and there shall be submitted by 
mail to all creditors and stockholders who are affected a copy of the plan, 
together with the approval thereof. (11 USCA 575.) If the plan is accepted 
in writing by creditors holding two-thirds in amount of the claims filed and 
allowed of each class, and if the debtor has not been found to be insolvent by 
stockholders holding the majority of the stock of which proof has been filed 
and allowed, the court shall fix a time, upon notice, for the consideration of 
the confirmation of the plan. (11 USCA 579.) If the Judge finds that the 
plan is fair and equitable and feasible and accepted in good faith, he may 
confirm the plan. (11 USCA 621.) Upon the consummation of the plan, the 
court shall enter a final decree discharging the debtor from all debts and lia- 
bilities, including the rights and interests of stockholders of the debtor, except 
as provided by the plan. (11 USCA 628.) 

Arrangement (Chapter XI, 11 USCA 701 to 797) means any plan of a 
debtor for the settlement, satisfaction or extension of the time of payment of 
his unsecured debts. A debtor, including an individual, partnership or corpora- 
tion, may initiate the action by filing a petition (11 USCA 721), either before 
or after bankruptcy. The court in which the petition is filed has exclusive 
jurisdiction of the debtor and his property wherever located and may permit 
the rejection of executory contracts and authorize the receiver or trustee to 
lease or sell any property of the debtor. (11 USCA 711-713.) 


The petition must allege that the debtor is insolvent or unable to pay his 
debts as they mature, and shall set forth the provisions of the arrangement 
proposed by him. It shall also contain a statement of the executory contracts 
of the debtor, the schedules and statement of affairs. (11 USCA 723.) The 
arrangement shall include provisions modifying or altering the rights of 
unsecured creditors generally or of some class of them, and may include pro- 
visions for the treatment of unsecured debts on a parity one with the other, 
provisions for the rejection of executory contracts, provisions for the continu- 
ation of the debtor’s business and any other appropriate provisions not incon- 
sistent with the act. (11 USCA 756-757.) 

The court may upon application appoint a receiver or trustee and shall 
promptly call a meeting of the creditors upon at least ten days’ notice by mail. 
The notice must be accompanied by a copy of the proposed arrangement, a 
summary of the liabilities and the assets as shown by the schedules. It may 
also fix the time for filing the application to confirm the arrangement and the 
time for the hearing of objections thereto. (11 USCA 733-735.) If the 
afrangement is accepted in writing by a majority in number and in amount 
of all creditors, or, if the creditors are divided into classes, by a majority in 
number and in amount of all creditors in each class affected by the arrange- 
ment, whose claims have been proved and allowed, the court shall, on notice 
and hearing, confirm the arrangement, if it finds such arrangement is for the 
best interest of the creditors and is fair, equitable and feasible (11 USCA 
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762-766), and upon the consummation of the proceeding the court shall enter 
a final decree discharging the receiver or trustee, closing the estate and making 
such provisions by way of injunction or otherwise as may be equitable. (11 
USCA 772) 

A proceeding under the wage earners’ plan (Chapter XIII, 11 USCA 
1001-1080) may be filed only by a wage earner whose income does not exceed 
$3600. (11 USCA 1006.) The court in which the petition is filed shall have 
exclusive jurisdiction of the debtor and his property, including his earnings and 
wages during the period of consummation of the plan. (11 USCA 1011.) The 
petition shall allege that the debtor is insolvent or unable to pay his debts as 
they mature and that he desires to effect a computation or extension, or both, 
out of his future earnings. The petition shall be accompanied by a statement 
of executory contracts of the debtor, schedules and statement of affairs. The 
plan shall, among other things, provide for the submission of future earnings 
or wages of the debtor to the supervision and control of the court for the 
purpose of enforcing the plan. (11 USCA 1046.) The court shall promptly 
call a meeting of creditors, upon at least ten days’ notice by mail. If the plan 
is accepted in writing by a majority in number and amount of the unsecured 
creditors and by the secured creditors whose claims are dealt with by the plan, 
the court, if it finds that the plan is for the best interest of the creditors and 
feasible, shall confirm the plan. (11 USCA 1055.) The court may issue such 
orders as may be requisite to effectuate the plan, including orders directed to 
any employer of the debtor. Upon compliance with the plan and completion 
of all payments to be made thereunder, or a compliance therewith for a period 
of three years, the court may on application of the debtor enter an order 
discharging the debtor from all his debts and liabilities provided for by the 
plan. (11 USCA 1060-1061.) 

The purpose of this paper is to give to the bar a brief outline of the 
Bankruptcy Act under which cases are now pending in this judicial district 
with the hope that it will be of some benefit to members of the bar. 
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FIDUCIARIES SALE OR LEASE OF 
REAL ESTATE* 


By EmMET A. BLAES 
of the Wichita, Kansas, Bar 


What is here about to be said will be in the nature of a plea for simplicity. 
It will be a plea addressed to both Bench and Bar. It is my observation that 
both are tending unnecessarily and destructively to complicate the means by 
which fiduciaries can accomplish sales or leases of real estate. 


It is the exigencies of modern conditions that highlight the demand for 
simplification in the procedures for selling and leasing real estate. Time was 
when cumbersome and unwieldy processes met the demands of human society. 
In feudal days, the aim was to keep the lord’s land and his castle intact. It 
was seldom alienated by any process. In pioneer and agricultural America, 
there was likewise a continuity in the tenure of the land that made any kind 
of a conveyance an infrequent event that produced profound changes in the 
grantor’s manner of living. There was neither psychologically nor practically 
any serious objection approaching such an event with much more than ordinary 
deliberation and through a procedure comparatively ponderous. 


But the bulk of our people no longer live closely attached to the soil. 
Today, for every conveyance of a farmstead, there is probably a dozen or 
more conveyances of city lots. For every probate proceeding that involves 
the transfer of a substantial tract of land, there are probably several that 
involve the transfer of little more than a mere equity in a house. In fact, 
for every dollar of the worldly goods accumulated by a decedent or a ward 
and represented by an interest in real estate, there are usually many times 
more dollars represented by stocks, bonds, life insurance, social security and 
pension fund accumulations, household goods, automobiles, etc. Though we 
still profess to be an agricultural state, the wealth of most of our people has 
assumed the aspects of strictly urban residents, and the end of the trend is 
far from being in sight. 


This poses a problem of real significance to the Bar. The public will 
not long endure the maintenance of an outdated and burdensome emphasis 
on the solemnity of selling or leasing some comparatively minor interest in 
real estate. Nor should the lawyer hope to keep it so. Our mission is one 
of service to the people in accordance with their needs. We may be able to 
justify fees, either reasonable or unconscionable, by an overly technical applica- 
tion of rigid legal procedures in selling or leasing some small interest in real 
estate. However, every time we do so, we are merely giving another grain of 
poison corn to the “goose that laid the golden egg.” Just as the proportion 
of the cost of making a fiduciary transfer goes up in comparison to the value 
of the property involved, so will more and more people seek refuge in the 
doubtful benefits of joint tenancies, living trusts with corporate fiduciaries, 
conversion of all of their holdings into personalty, etc. 


*Part of the Le: Institute discussion on “Probate and Title Law” during the 66th Annual 
Session of the Bar Association at Wichita, May 21, 1948, ° 
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The Probate Code was designed to meet this challenge. Not being one 
of those who had practiced law so long in pre-Code days as to be convinced 
that any change would have to be for the worst, it is my sincere conviction 
that the Code provisions are, with only rare exceptions, simple, definite, and 
practical. The same observation is particularly applicable to Article 23 setting 
up the proceedings for the selling and leasing of interests in real estate. It is 
difficult to imagine how the Code provisions could have been more concise 
and specific. Any one who is accustomed to reading intelligently and analyt- 
ically can sit down and in a few minutes map out on paper every step necessary 
to either sell or lease under any given set of circumstances. If the Code is 
not working practically, it is not the fault of the Legislature that enacted it; 
rather it is because of the barnacles that have begun to be attached to it by 
lawyers and judges alike. I propose to take a look at some of the practices 
and interpretations that are impeding the use of the Code and diminishing 
the practical benefits that the Bar and the public should be deriving from it. 


Let’s take a look at a typical barnacle that is bogging down the procedure 
for sales or leases by fiduciaries; the tendency to lengthen out sale proceedings 
into many pages of recitals and unnecessary verbiage. With abstracts of 
title becoming costlier and bulkier by the day, should not the proceedings 
be done as briefly as the law makes possible? With every lawyer's time being 
preempted by a multitude of responsibilities, civic, political, cultural, etc., is 
there not every inducement to develop an efficiency in words in dictating 
sale proceedings? Then why, pray tell, are so many proceedings drawn with 
rambling accounts of facts which are later to be relied upon as evidence and 
even wordy recitals of legal conclusions that are unnecessary to the effective- 
ness of the proceedings? 


To be specific, let’s consider what is necessary to state a fiduciary’s 
petition to sell an interest in real estate. The statute specifies exactly what 
is required (1947 Supp. 59-2303). There are only two things: a description 
of the real estate, and a statement of the facts constituting the reasons for 
the application. The permissible reasons are also specifically prescribed by 
statute (59-1410 and 59-1808) and are certainly explicit and unambiguous. 
Why cannot the reason be stated in almost the exact words of the statute? 
If an administrator wants to sell real estate for the payment of the funeral 
expenses, has he not said everything that the statute requires when he simply 
states “Sale of the said real estate is necessary for the payment of the reason- 
able funeral expenses incurred in the burial of the decedent.” If a guardian 
of a minor wants to execute a lease on a building for more than three years 
for the purpose of sending his ward to school, has he not fully complied with 
the statute when he states simply “The said lease is necessary to provide for 
the support, maintenance, and education of the above named minor”? Those 
are ultimate statements of fact, and the lawyer who encumbers an abstract of 
title by giving the details of the funeral account, or by pleading a lot of 
facts about the insufficiency of the personal estate, or by describing in detail 
the costs incurred in educating the ward, etc., is, in my opinion, adding 
nothing whatsoever to the validity of his proceedings and is unnecessarily 
stating the evidence in support of his petition. The Code merely requires a 
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statement of “the facts in ordinary and concise language, showing that the 
petitioner is entitled to the relief sought.” (59-2202) Any practice of doing 
more is certainly a gratuitous burden. 

Almost every lawyer has examined sale proceedings which gave rise to 
an actual doubt as to the validity of the proceedings simply because there was 
an overly elaborate statement of the purported facts. If the pleader sets forth 
detailed facts, he places upon the title examiner the burden of deciding 
whether the stated facts measure up to the statutory requirements. If he 
merely pleads the ultimate fact in the language of the statute itself, he leaves 
no room for doubt. The sufficiency of the evidence is, and should be, the 
prerogative of the probate court, and it should not require the scrutiny of 
the title examiner after the court has made the order of sale and no appeal 
has been taken therefrom. 

To me it seems that one of the worst barnacles of all is the flagrant 
waste of time and effort that most lawyers use in drafting the deed by which 
the fiduciary makes the conveyance after proceedings have been completed. 
It is incomprehensible to me why a title examiner should be compelled, after 
he has read through the complete proceedings shown in an abstract, to 
again read a detailed recital of them in the conveyance. I have never been 
able to find either statute or decision that makes it necessary. The applicable 
provision of the Code (59-2309) requires nothing more than that “the 
instrument shall refer to the order of sale, lease, or mortgage by its date, 
and the Court by which it was made, and shall transfer to the grantee, 
lessee, or mortgagee all of the right, title, and interest of the decedent or 
ward in the estate granted by the instrument, discharged from liability for 
his debts.” Plainly, it is beyond the fiduciary’s authority to say any more 
than that. Personally, I have insisted on preparing a very short form of deed 
which I believe hues exactly to the statutory prescription. I submit a copy of 
it for your criticism. In this connection, it is interesting to note that some 
lawyers still require a fiduciary’s deed to be approved by the Probate Court. 
Just a little extra barnacle that hangs on from bygone days! There is no 
requirement for it, and it certainly adds nothing to the validity of the deed. 

And now for the barnacle which currently is the most troublesome of 
all: the need, either real or fictitious, for the appointment of a guardian 
ad litem whenever there is a minor or incompetent involved. At this juncture 
I am compelled to state frankly that my conclusions are what I believe the 
law should be rather than what it necessarily is. A Justice of the United 
States Supreme Court once said that the law is what the Court says it is. 
That is certainly true of the present question, and our Supreme Court has 
not yet enunciated an understandable rule by which the practitioner can 
determine with certainty the need for a guardian ad litem. This is most 
unfortunate and, again in the interests of simplification, I feel that every 
lawyer should strive to have the law interpreted in line with the simple and 
reasonable requirements of the Code. 

The only Code provision is a simple permissive statement (59-2205): 

“The Court may appoint a guardian ad litem in any probate proceedings to repre- 

sent and defen hy am thereto under legal disability” , , 
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To my knowledge, and with only one single exception, there is not a single 
requirement in the Code that makes the appointment of a guardian ad litem 
mandatory. The exception is the Act passed in 1945-making possible the 
mortgaging or the leasing of the homestead of an insane person. (59-2314 


et seq) 

In my opinion, the failure of the original Code, adopted in 1939, to 
require the appointment of a guardian ad litem under any specific citcum- 
stance at all, and to leave the appointment of such a guardian strictly a 
matter of discretion with the Probate Court, was both logical and deliberate. 
It was because, in an effort to achieve a streamlining consistent with the 
demands of modern society, the Code made the Probate Judge himself a 
virtual guardian ad litem in every instance. The Probate Judge is not a mere 
judicial officer deciding matters according to rigid procedures between adverse 
parties. He is much more than that. Wherever fiduciaries are involved, the 
Probate Judge is actually charged with responsibility of supervising their 
official acts. He is clothed with much more latitude of action and freedom 
of discretion than is a judicial officer simply deciding disputes between 
adverse claimants. He has the duty “to direct and control the official acts 
of executors and administrators . . . to appoint and remove guardians for 
minors and incompetent persons, to make all necessary orders relating to 
their estates, to direct and control the official acts of such guardians” (59-301). 
Again, it is said that (59-1804): “A guardian shall be subject to the control 
and direction of the Court at all times and in all things.” 


In other words, it is apparent that the Legislature intended that the 
Probate Judge should supervise the administration of the estates in his 
Court even to the point of using all necessary initiative on the Judge’s own 
part to see that the law is properly applied. That may have been optimism 
on the Legislature’s part, but that is an argument which should be addressed, 
as our Supreme Court has so often said, to the legislative branch of the 
Government rather than to the judicial. 


It was the apparent intent of the Legislature that whenever a Probate 
Judge felt that he could not himself adequately discharge the supervisory 
vigilance over a fiduciary’s actions, then he would be permitted to appoint 
an additional guardian ad litem. But to do so was to be strictly discretionary 
with the Probate Judge. 


Every experienced practitioner knows that this interpretation of the 
legislative intent is indicated by the almost universal experience with the 
guardian ad litem procedure. Not one guardian ad litem appointment in a 
dozen serves any practical purpose whatsoever except to give some friendly 
lawyer an opportunity to collect an extra fee that is rarely earned. In the 
great majority of cases, the appointment is a favor accorded to a fellow 
practitioner, and his answer or other pleading is usually prepared by the 
attorney who represents the moving party in the first instance. Let’s be 
realistic and admit frankly that it rarely serves any practical purpose 
whatsoever! 
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In at least two cases, our Supreme Court has held that it was an error 
not to appoint a guardian ad litem in a pending matter in the Probate Court. 
In Re the Estate of Paronto, 163 Kan 85, it was held that the Probate Court 
committed error in not appointing a guardian ad litem on the hearing of 
a petition for the appointment of an administrator for a decedent, whose 
sole heir at law was a minor of the age of three years. The petitioner seeking 
the appointment was neither a relative nor a creditor and consequently had 
no recognizable interest in the estate whatsoever. In Osment v. Trout, 156 
Kan 120, it was held necessary that there be a guardian ad litem when the 
proponent of a claim against a minor's estate was the guardian herself. 
Both of these decisions resulted from direct attacks against the pending 
proceedings, and both were on the ground that the Probate Courts were 
guilty of abuses of discretion in failing to appoint guardians ad litem. To 
that extent, and under the circumstances reflected in the cases, there can be 
no serious objections to the correctness of the decisions. At the same time, 
as a practical matter, what would have happened if in those two cases the 
Probate Judges had gone to the trouble of appointing guardians ad litem 
to supplement their own vigilance over the wards’ welfare? The objections 
to the validity of the proceedings would have been obviated, but would 
their decisions have been any different? You have to be rather naive to 
think so. 


The danger in this whole guardian ad litem business lies in the fact that 
someone may attempt to go a step further and contend that the failure to 
appoint a guardian ad litem under some set of facts is a jurisdictional defect, 
and that the resulting judgment or order is void and open to collateral 
attack at any time. Such a holding would deprive the Probate Judge of 
any discretion in the matter, and would do violence to the legislative intent 
expressed in the Code. If applied in fiduciaries’ proceedings to sell or to 
lease real estate, it would introduce an element of uncertainty in every title 
where no guardian ad litem had been appointed for an incompetent or a 
minor. The result would be distinctly harmful and to it could be applied the 
comment of Justice Dawson in the case of Bank v. Grisham, 105 Kan 460: 


“that such practice would handicap the efficient discharge of the fiduciary’s trust. 
Prospective buyers would fear to deal with him and consequently the estate in his 
hands would suffer. So the se gee tule is that purchasers are not bound to inquire 
into his powers; they may deal with him in full confidence. If the executor tran- 
scends his powers, he is responsible to heirs, devisees, and creditors, but the vendees 
cannot be affected unless they have notice of the executor’s improper conduct.” 


Under these circumstances, what guide posts can presently be set up to 
assist the practitioner in drawing sale or lease proceedings? In my opinion, 
the appointment of a guardian ad litem should never be a jurisdictional 
matter. Likewise, the fact that a guardian is selling or leasing an interest of 
his ward should never, standing alone, require the appointment of a 
guardian ad litem for the ward. The guardian has to make a report under 
oath (59-2309) “that he did not directly or indirectly acquire any beneficial 
interest in the said real estate, or the lease thereof . . . and that he is not 
interest in the property . . . except as stated in his report.” If his report is 
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untrue, the punishment that can be meted out to him for his unfaithfulness 
is a far better safeguard of the interests of the ward than can be expected 
from the perfunctory appointment of a guardian ad litem. Where there is 
an actual situation existing that makes it inconsistent for a fiduciary to conduct 
proceedings to sell or to lease the property entrusted to his care, as when 
he wishes to buy the property himself, or to take the lease himself, etc., then 
he should refrain from conducting the proceedings at all. He should resign, 
or if it is a decedent’s estate, he should bring about the appointment of a 
special administrator (59-710) to conduct the proceedings. 


In conclusion, I can only reiterate that the watchwords of the day are 
streamlining and simplification. If the legal profession cannot supply the 
leadership that will result in accomplishing simple, direct, and effective 
procedures, the public will be deluded into looking elsewhere. We have the 
responsibility of promoting the public welfare without unnecessary expense 
and without haggling over non-essentials. For one, I am convinced that it 
is a responsibility which our profession alone can adequately assume. 


GUARDIAN’S DEED 


THIS DEED is given by JOHN DOE, Guardian of the estate of Mary Doe, a 
minor, as the Grantor, to RICHARD ROE, as the Grantee, and is made pursuant to an 
Order of Sale entered in the Probate Court of Sedgwick County, Kansas, on the 15th 
day of May, 1948, in proceedings entitled “In the Matter of the Estate of Mary Doe, 
a Minor, Case No. 1000.” 

NOW THEREFORE, the Grantor does hereby transfer and convey unto the 
Grantee all of the right title, and interest of the said minor, discharged from liability 
for her debts, in the following described real estate, to-wit: 


Lot Ten (10), in Block Five (5), of Smith’s Addition to the City of Wichita, 
Sedgwick County, Kansas 


IN WITNESS WHEREOF, the Grantor has executed this deed this 15th day of 
May, 1948. 
JOHN DoE 
Guardian of the Estate of 
Mary Doe, a minor 


State of Kansas SS 
County of Sedgwick{"~* 


BE IT REMEMBERED, That on this 15th day of May, 1948, before me, the 
‘undersigned, a Notary Public in and for the County and State aforesaid, came John Doe, 
Guardian of the estate of Mary Doe, a minor, who is personally known to me to be the 
same person who executed the within instrument of writing, and such person duly 
acknowledged the execution of the same. 


IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my 
notarial seal the day and year last above written. 


MAE MITE 
Notary Public 


My commission expires: 9-9-49 
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TRIAL OF CIVIL ACTIONS IN 
FEDERAL COURTS* 


By Louis R. GATES 
of the Kansas City, Kansas, Bar 


I. JURISDICTION OF FEDERAL DISTRICT COURTS 


At the outset, comment may be pertinent in regard to two important 
matters relative to the trial of civil cases in the Federal Courts. 


In the case of McNutt v. General Motors Acceptance Corp. (1936) 
298 U.S. 178, 1.c. 189, 80 L.ed 1135, speaking for the Court, Mr. Chief 
Justice Hughes said: 


“The prerequisites to the exercise of jurisdiction are specifically defined and the 
plain import of the statute is that the District Court is vested with authority to 
inquire at any time whether these conditions have been met. They are conditions 
which must be met by the party who seeks the exercise of jurisdiction in his favor. 
He must allege in his pleading the facts essential to show jurisdiction. If he fails 
to make the necessary allegations he has no standing. If he does make them, an 
inquiry into the existence of jurisdiction is obviously for the purpose of determin- 
ing whether the facts support his allegations. In the nature of things, the 
authorized inquiry is primarily directed to the one who claims that the power of 
the court should be exerted in his behalf. As he is seeking relief subject to this 
supervision, it follows that he must carry throughout the litigation the burden of 
showing that he is properly in court. The authority which the statute vests in the 
court to enforce the limitations of its jurisdiction precludes the idea that jurisdic- 
tion may be maintained by mere averment or that the party asserting jurisdiction 
may be relieved of his burden by any formal procedure. If his allegations of 
jurisdictional facts are challenged by his adversary in any appropriate manner, he 
must support them by competent proof. And where they are not so challenged the 
court may still insist that the jurisdictional facts be established or the case be 
dismissed, and for that purpose the court may demand that the party alleging 
jurisdiction justify his allegations by a preponderance of the evidence.” 


In the case of Bors v. Preston (1888) 111 US. 252, 1.c. 255, 28 L.ed 
419, Mr. Justice Harlan said in that leading case on the subject when the 
inquiry involves the jurisdiction of a Federal Court: 


“The presumption in every stage of the cause, is that it is without their jurisdiction, 
unless the contrary appears from the record.” 


Ordinarily you can rely on your adversary not taking advantage of his 
own act. When it comes to jurisdiction, however, in the Federal Court he 
who invokes it may recant and repudiate it after losing the case. Kataoka v. 
May Department Store (9th Circuit) 115 F.(2d) 521. Atchison, Topeka & 
Santa Fe v. Francom (1941) 118 F.(2d) 712. 


II. RIGHT OF JUDGE TO COMMENT ON EVIDENCE 
Blackstone described the charge to the jury as follows: 


*Part of the Legal Institute discussion on “Trial Practice’ during the 66th Annual Session of 
the Kansas Bar Association at Wichita, May 22, 1948. 
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“When the evidence is gone through on both sides the judge in the presence of the 
parties, the counsel and all others sums up the whole to the jury, omitting all 
superfluous circumstances, observing wherein the main question and principal issue 
lies, stating what evidence has been given to support it, with such remarks as he 
thinks necessary for their direction, and giving them his opinion in matters of 
law arising upon the evidence.” 


The Founders of the Republic considered the right to trial by jury as it 
had been developed in England and in the Colonies, to be so vital and funda- 
mental that express guaranties of its permanent existence were included in 
the Constitution of the United States. 

In the Judicial Administrative Section of The American Bar Association, 
presided over by Judge Bolitha J. Laws, Chief Justice of the District Court 
of the United States for the District of Columbia, convened in Atlantic City 
the discussion disclosed: 


About one hundred years ago, Chief Justice Tindal of the Court of 
Common Pleas, stated: (Davidson v. Stanley, 2 Man. & Cr. 721.) 


“I think it is no objection that the judge let the jury know the impression which 
the evidence has made upon his own mind.” 


Lord Tenterden made the following remark in passing upon an objection 
that he indicated to the jury his views on the questions of fact: (Salarte v. 
Melville, 7 Barn. & Cress. 430.) 


“We are all agreed . . . that notwithstanding I did intimate to the jury my opinion 
upon the subject, yet as I left it to them to exercise their own discretion, we ought 
not to disturb this verdict.” 


The common-law doctrine prevails in the Federal courts in its pristine 
vigor. Mr. Justice Gray in the leading case of Capital Traction Co. v. Hoff, 
174 US. 1, 1.c. 13-14, 43 Led. 873, described trial by jury as known in 
the Federal courts, as follows: 


“Trial by jury,’ in the primary and usual sense of the term at the common law 
and in the American constitutions, is not merely a trial by a jury of 12 men before 
an officer vested with authority to cause them to be summoned and impaneled, to 
administer oaths to them and to the constable in charge, and to enter judgment 
and issue execution on their verdict; but it is a trial by a jury of 12 men in the 
presence and under the superintendence of a judge empowered to instruct them on 
the law and to advise them on the facts, and (except on acquittal of a criminal 
charge) to set aside their verdict, if, in his opinion, it is against the law or 
the evidence.” 


More recently, Mr. Chief Justice Hughes reiterated the same doctrine in 
the following language: (Quercia v. US. 289 US. 466, 1.c. 469, 77 
L.ed. 1321) 


“In charging the jury, the trial judge is not limited to instructions of an abstract 
sort. It is within his province, whenever he thinks it necessary, to assist the jury 
in arriving at a just conclusion by explaining and commenting upon the evidence, 
by drawing their attention to the = of it which he thinks important, and he 
may express his opinion upon the facts, provided he makes it clear to the jury that 
all matters of fact are submitted to their determination.” 
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III. PHILOSOPHY UPON WHICH FEDERAL RULES 
OF CIVIL PROCEDURE ARE BOTTOMED 


This philosophy is well stated in Rule 1, as follows: 


“The rules shall be construed to secure the just, speedy, and inexpensive determina- 
tion of every action.” 


The Hon. Louis E. Goodman, Judge of the United States District Court 
of California at the annual meeting of the State Bar of California, described 
the concepts of justice and of speed and of inexpensiveness by stating that 
they were manifest in four main divisions of Federal Court procedure, namely: 


(a) The pleadings stage 

(b) The discovery techniques prior to trial 
(c) The pre-trial technique 

(d) The trial itself. 


The Judge made these comments, among others with reference to each 
one of the above mentioned 4 main divisions: 


“(a) Main pleadings in civil actions, with few exceptions, are now brief statements 
of the necessary jurisdictional averments, a simple statement of the claim asserted, 
a request or demand for relief, a general denial on the part of the party sued and 
a request for affirmative relief, if any. 


“(b) Whereas simplification is made the keynote of pleadings, wide opportunity 
and liberality in the obtaining of information as to factual matters needed for the 
trial is made the keynote of the discovery rules. Both interrogatories and requests 
for admissions open unlimited fields within which to explore the facts involved in 
litigation. Inspection of any relevant document or writing may be had either on 
_ motion or by interrogatory or demand for admission. Interrogatories are not 
limited by orthodox technical rules, such as those which apply in the interrogation 
of witnesses during trial. Any fact which may be reasonably relevant to the cause 
may be discovered. The production of written statements obtained from witnesses 
may be had. In fact any relevant report or document except the work preparation 
of attorneys may be opened to pre-trial examination. And in addition, the tradi- 
tional method of deposition is, of course, still also available. Thus the trial itself 
becomes less of a game and attorneys need no longer prepare in the dark. 


“(c) Following after simple pleading and discovery technique, there is still another 
procedure which serves to limit the issues of actual trial — the pre-trial conference 
or meeting of judge and lawyers. Here the trial itself can be planned. Documents 
may be put in evidence, formal proof can be agreed upon, stipulations as to many 
factual matters are entered. Proof of many allegations of the pleadings may 
be eliminated. 


“(d) The Rules have not substantially changed the trial procedures, but, based on 
their philosophy and objectives, the control and supervision of the judges over the 
trial has been emphasized and broadened. And this in itself has served the cause 
of justice and expedition. It is best illustrated in the procedure of selecting and 
instructing juries. The Federal Judge has long exercised the prerogative of 
questioning jurors in order to determine their eligibility for service. This custom 
is formalized in the Rules of Civil Procedure. Although the judge may permit 
counsel to examine jurors, such practices are not generally followed. Judges 
always, however, put relevant questions requested by counsel,” 
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By custom, and carried into the rules, wide discretion in instructing juries 
is today entrusted to Federal Judges. Circuit Courts have time and again 
emphasized the desirability of analysis by the Judge of the factual issues 
and of clearer and non-technical statements of the applicable law. 

Rule 51 provides for either party filing written requests for instructions 
and then states: 


“The Court shall inform counsel of its proposed action upon the requests prior to 
their arguments to the jury, but the Court shall instruct the jury after the argu- 
ments are completed.” 


Opportunity, of course, is likewise given to make an objection to the 
instructions out of the hearing of the jury and before the jury retires. 


IV. DISCUSSION OF AMENDMENTS CONCERNING 
THE PLEADING STAGE 


As heretofore stated, Rule 1 gives the philosophy of the rules. Rule 2 
provides that there shall be one form of action to be known as the civil 
action. Rule 3 provides for the commencement thereof by filing a complaint 
with the Court. Rule 4 deals with process. Rule 5 deals with the service 
and filing of pleadings and other papers and it is interesting to note that 
none of the first 5 rules have been amended. 


RULE 6 


Rule 6, concerning the question of time, has been amended. 


With reference to 6(b) Enlargement, in substance, in the amendment, 
with reference to a motion made after the expiration of a specified period, 
for permission to do an act where the failure to act was the result of excusable 
conduct, it is provided that the Court may not extend the time for taking 
any action under Rules 25, 50(b), 52(b), 59(b), (d) and (e), 60(b) 
and 73(a) and (g), except to the extent and under the conditions stated 
in them. 

Decisions of lower federal courts suggest that some of the rules con- 
taining time limits which may be set aside under Rule 6(b) are Rules 25, 
50(b), 52(b), 60(b), and 73(g). 

With regard to Rule 25(a) for substitution, it was held in Anderson v. 
Yungkau (CCA 6th, 1946) 153 F.(2d) 685, cert. granted (1946) 66 S. Ct. 
1025, 328 U.S. 829; 90 L.ed. 1606, that under Rule 6(b) the court had no 
authority to allow substitution of parties after the expiration of the limit 
fixed in Rule 25(a). 


As to Rules 50(b) for judgments notwithstanding the verdict and 52(b) 
for amendment of findings and vacation of judgment, it was recognized in 
Leishman v. Associated Wholesale Electric Co. (1943) 318 U.S. 203, that 
Rule 6(b) allowed the district court to enlarge the time to make a motion 
for amended findings and judgment beyond the limit expressly fixed in Rule 
52(b). Obviously, if the time limit in Rule 52(b) could be set aside under 
Rule 6(b), the time limit in Rule 50(b) for granting judgment notwith- 
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standing the verdict (and thus vacating the judgment entered “forthwith” 
on the verdict) likewise could be set aside. 

As to Rule 59 on motions for a new trial, it has been settled that the 
time limits in Rale 59(b) and (d) for making motions for or granting new 
trial could not be set aside under Rule 6(b), because Rule 6(b) expressly 
refers to Rule 59, and forbids it. See Safeway Stores, Inc. v. Coe (App. D.C. 
1943) 136 F.(2d) 771; Jusino v. Morales & Tio (CCA 1st, 1944) 139 F.(2d) 
946; Leishman v. Associated Wholesale Electric Co. (1943) 318 U.S. 203. 


As to Rule 60(b) for relief from a judgment, it was held in Schram v. 
O’Connor (E.D. Mich. 1941) that the six months time limit in original 
Rule 60(b) for making a motion for relief from a judgment for surprise, 
mistake, or excusable neglect could be set aside under Rule 6(b). The con- 
trary result was reached in Wallace v. United States (CCA 2d, 1944) 142 
F.(2d) 240, cert. denied (1944) 323 US. 712. 

As to Rule 73(g), fixing the time for docketing an appeal, it was held 
in Ainsworth v. Gill Glass & Fixture Co. (CCA 3d, 1939) 104 F.(2d) 83, 
that under Rule 6(b) the district court, upon motion made after the expira- 
tion of the forty-day period, stated in Rule 73(g), but before the expiration 
of the ninety-day period therein specified, could permit the docketing of 
the appeal on a showing of excusable neglect. The contrary was held in 
Mutual Benefit Health & Accident Ass'n v. Snyder (CCA 6th, 1940) 109 
F.(2d) 469 and in Burke v. Canfield (App. D.C. 1940) 111 F.(2d) 526. 

With reference to Rule 6(c) the period of time provided for the doing 
of any act by the amendment is not affected or limited by the continued 
existence or the expiration of a term of Court. 


RULE 7 
Rule 7(a) has been amended by providing that the reply need deal 
only with the counter-claim and not with the entire answer in which the 
counterclaim is contained. 


RULE 12 
Rule 12 was amended as to each one of the sub-paragraphs thereof, 
from (a) to (h) inclusive. 
Rule 12 in a general way deals with defenses and objections when and 
how presented. 


Rule 12(a) — When Presented. The amendment is in substance that 
the service of a motion permitted under Rule 12 alters the periods of time 
for the serving of an answer or a cross-claim or reply to the counter-claim 
and provides that after motion is denied the responsive pleadings shall be 
served within ten days and if the Court grants a motion for more definite 
statement, the responsive pleading shall likewise be served within 10 days 
after the service of more definite statement. All references to Bill of Par- 
ticulars are stricken. 

Rule 12(b) — How Presented. This rule originally provided that at 
the option of the pleader six defenses could be made by motion. The amend- 
ment adds a 7th one, namely: “failure to join an indispensable party.” 
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There has been added a new paragraph to 12(b) providing that if, 
on a motion to dismiss, asserting the defense “failure to state a claim upon 
which relief can be granted,” matters outside the pleading are presented to 
and not excluded by the Court, the motion shall be treated as one for summary 
judgment and disposed of as provided in Rule 56, and all parties shall be 
given reasonable opportunity to present all material made pertinent to such 
a motion by Rule 56. 


The addition at the end of subdivision (b) makes it clear that on a 
motion under Rule 12(b)(6) extraneous material may not be considered 
if the court excludes it, but that if the court does not exclude such material 
the motion shall be treated as a motion for summary judgment and disposed 
of as provided in Rule 56. It will also be observed that if a motion under 
Rule 12(b)(6) is thus converted into a summary judgment motion, the 
amendment insures that both parties shall be given a reasonable opportunity 
to submit affidavits and extraneous proofs to avoid taking a party by surprise 
through the conversion of the motion into a motion for summary judgment. 
In this manner and to this extent the amendment regularizes the practice 
above described. As the courts are already dealing with cases in this way, 
the effect of this amendment is really only to define the practice carefully 
and apply the requirements of the summary judgment rule in the disposition 
of the motion. 


The decisions dealing with this general situation may be generally 


grouped as follows: 


(1) cases dealing with the use of affidavits and other extraneous material 
on motions; 


(2) cases reversing judgments to prevent final determination on mere 
pleading allegations alone. 


Under group (1) are: 


Boro Hall Corp. v. General Motors Corp. (CCA 2d, 1942) 124 F(2d) 822, cert. 
den. (1943) 317 US. 695; 

Gallup v. Caldwell (CCA 3d, 1941) 120 F.(2d) 90; 

Central Mexico Light & Power Co. v. Munch (CCA 2d, 1940) 116 F.(2d) 85; 


National Labor Relations Board v. Montgomery Ward & Co. (App.D.C.1944) 
144 F.(2d) 528, cert. den. (1944) 65 S.Ct.134; 


Urquhart v. American-La France Foamite Corp. (App.D.C. 1944) 144 F.(2d) 
542; 

Samara v. United States (CCA 2d, 1942) 129 F.(2d) 594; 

Cohen v. American Window Glass Co. (CCA 2d, 1942) 126 F.(2d) 111; 

Sperry Products Inc. v. Association of American Railroads (CCA 2d, 1942) 132 
F.(2d) 408; 

Joint Council Dining Car Employees Local 370 v. Delaware, Lackawanna and 
Western R. Co. (CCA 2d, 1946) 157 F.(2d) 417; 


Weeks v. Bareco Oil Co. (CCA 7th, 1941) 125 F.(2d) 84; 
Carroll v. Morrison Hotel Corp. (CCA 7th, 1945) 149 F.(2d) 404; 
Victory v. Manning, (CCA 3rd, 1942) 128 F.(2d) 415; 
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Locals No. 1470, No. 1469 and No. 1512 of International Longshoremen’s 
Association v. Southern Pacific Co. (CCA Sth, 1942) 131 F.(2d) 605; 

Lucking v. Delano (CCA 6th, 1942) 129 F.(2d) 283; 

San Francisco Lodge No. 68 of International Association of Machinists v. 
Forrestal (N.D.Cal. 1944) 58 F.Supp. 466; 

Benson v. Export Equipment Corp. (N.Mex. 1945) 164 F.(2d) 380 {construing 
New Mexico rule identical with Rule 12(b) (6)}; 

F. E. Myers & Bros. Co. v. Gould Pumps, Inc. (W.D.N.Y. 1946) 5 F.R.D. 132; 

Cf. Kohler v. Jacobs (CCA Sth, 1943) 138 F.(2d) 440; 

Coben v. United States (CCA 8th, 1942) 129 F.(2d) 733. 


Under Group (2) are: 


Sparks v. England (CCA 8th, 1940) 113 F.(2d) 579; 

Continental Collieries, Inc., v. Shober (CCA 3d, 1942) 130 F.(2d) 631; 

Downey v. Palmer (CCA 2d, 1940) 114 F.(2d) 116; 

DeLoach v. Crowley's Inc. (CCA Sth, 1942) 128 F.(2d) 378; 

Leimer v. State Mutual Life Assurance Co. of Worcester, Mass. (CCA 8th, 1940) 
108 F.(2d) 302; 

Rossiter v. Vogel (CCA 2d, 1943) 134 F.(2d) 908, compare s.c. (CCA 2d, 
1945) 148 F.(2c) 292; 

Karl Kiefer Machine Co. v. United States Bottlers Machinery Co. (CCA 7th, 
1940) 113 F.(2d) 356; 

Chicago Metallic Mfg. Co. v. Edward Katzinger Co. (CCA 7th, 1941) 123 
F.(2d) 518; 

Louisiana Farmers’ Protective Union Inc. v. Great Atlantic & Pacific Tea Co. of 
America, Inc. (CCA 8th, 1942) 131 F.(2d) 419; 

Publicity Bldg. Realty Corp. v. Hannegan (CCA 8th, 1943) 139 F.(2d) 583; 

Dioguardi v. Durning (CCA 2d, 1944) 139 F.(2d) 774; 

Package Closure Corp. v. Sealright Co., Inc. (CCA 2d, 1944) 141 F.(2d) 972; 

Tahir Erk v. Glenn L. Martin Co. (CCA 4th, 1941) 116 F.(2d) 865; 


Bell v. Preferred Life Assurance Society of Montgomery, Ala. (1943) 320 
US. 238. 


A new paragraph has been added to Rule 12 (c), making the same provi- 
sions with reference to rule 56 as on a motion to dismiss. 


Rule 12(e) has been substantially amended. It abolishes the former 
motion for Bill of Particulars entirely and in lieu thereof provides: 


“If a pleading to which a responsive pleading is permitted is so vague or 
ambiguous that a party cannot reasonably be required to frame a responsive 
pleading, he may move for a more definite statement before interposing his 
responsive pleading.” 


Rule 12(f) has been amended by providing that a motion to strike may 
also be made for the purpose of obtaining an order striking from any pleading 
any insufficient defenses. 


See Dysart v. Remington-Rand, Inc. (D.Conn. 1939) 31 F.Supp. 296; Eastman 
Kodak Co. v. McAuley (S.D. N.Y. 1941) 2 FRD 21; Schenley Distillers Corp. v. 
Renken (E.D.S.C. 1940) 34 F.Supp. 678; Yale Transport Corp. v. Yellow Truck 
& Coach M £ Co. (S.D.N.Y. 1944) 3 FRD 440; Teiger v. Stephan Oderwald, 
Inc. (S.D.N.Y. 1940) 31 F.Supp. 626; Teplitsky v. Pennsylvania R. Co. (N.D. 
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Ill. 1941) 38 F.Supp. 535; Gallagher v. Carroll (E.D.N.Y. 1939) 27 F.Supp. 
568; United States v. Palmer (S.D.N.Y. 1939) 28 F.Supp. 936. And see Indem- 
nity Ins. Co. of North America v. Pan American Airways, Inc. (S.D.N.Y. 1944) 
58 F.Supp. 338. 


Rule 12(g) has been amended to provide for the consolidation of 
defenses instead of for the consolidation of motions and also provides that 
if a motion is made and does not include all objections and defenses then 
available, one may not thereafter make a motion based upon any objections 
or defenses so omitted as provided in subdivision (b) of rule 12. 

Rule 12(h) has been amended as to waiver of defenses by adding in 
the exceptions: 


“The defense of failure to join an indispensable party.” 


RULE 13 

Rule 13(a) as amended relative to compulsory counterclaims, requires 
that the counterclaim shall be stated if it was in existence at the time of the 
serving of a pleading except that such a claim need not be so stated if at the 
time the action was commenced the claim was the subject of another pending 
action. 

Concerning the amendment under 13(a) the removal of the phrase 

“not the subject of a pending action” 
and the addition of the new clause at the end of the subdivision is designed 
to eliminate the ambiguity noted in Prudential Insurance Co. of America v. 
Saxe, 134 F(2d) 16, 319 US. 745. 

Rule 13(g) with reference to a cross-claim against a co-party the amend- 
ment adds any cross-claim 

“relating to any property that is the subject matter of the original action.” 

An illustration of the affect of this amendment is to take care of a situ- 
ation where a second mortgagee is made defendant in a foreclosure proceed- 
ing and wishes to file a cross-complaint against the mortgagor in order to 
secure a personal judgment for the indebtedness and foreclose his lien and it 
is obvious that a claim of this sort by the second mortgagee may not neces- 
sarily arise out of the transaction or occurrence that is the subject matter of 
the original action under the terms of Rule 13(g). 

Rule 13(i) the amendment provides that if the Court orders separate 
trials as provided in rule 42(b) that judgment on a counter-claim or a cross- 
claim may be rendered in accordance with the terms of Rule 54(b). 


RULE 14 

Rule 14(a) was substantially rewritten. 

The provisions in Rule 14(a) which relate to the impleading of a third 
party who is or may be liable to the plaintiff have been deleted by the amend- 
ment. It has been held that under Rule 14(a) the plaintiff need not amend 
his complaint to state a claim against such third party if he does not wish 
to do so. 

Connelly v. Bender (E.D. Mich. 1941) 36 F.Supp. 368; 

Crim v. Lumbermen’s Mutual Casualty Co. (DDC 1939) 26 F.Supp. 715. 
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In Delano v. Ives (E.D.Pa. 1941) 40 F.Supp. 672, the court said: 


“. . . the weight of authority is to the effect that a defendant cannot compel the 
plaintiff, who has sued him, to sue also a third party whom he does not wish to 
sue, by tendering in a third party complaint the third party as an additional 
defendant directly liable to the plaintiff.” 


Thus impleader here amounts to no more than a mere offer of a party 
to the plaintiff, and if he rejects it, the attempt is a time-consuming futility. 


See Satink v. Holland Township, supra; 
Malkin v. Arundel Corp. (D.Md. 1941) 36 F.Supp. 948; 


Atlantic Coast Line R. Co. v. United States Fidelity & Guaranty Co. (M.D.Ga. 
1943) 52 F.Supp. 177. 


Moreover, in any case where the plaintiff could not have joined the third 
party originally because of jurisdictional limitations such as lack of diversity 
of citizenship, the majority view is that any attempt by the plaintiff to amend 
his complaint and assert a claim against the impleaded third party would be 
unavailing. 

Friend v. Middle Atlantic Transportation Co. (CCA 2d 1946) 153 F.(2d) 778, 

cert. den. (1946) 66 S.Ct. 1370; 


Discussion of the problem will be found in Commentary: 


Amendment of Plaintiff's Pleading to Assert Claim Against Third-Party Defendant 
(1942) 5 Fed. Rules Serv. 811; 

Commentary, Federal Jurisdiction in Third-Party Practice (1943) 6 Fed. Rules 
Serv. 766; 

Holtzoff, Some Problems Under Federal Third-Party Practice (1941) 3 La. L. 
Rev. 408, 419-420; 


1 Moore’s Federal Practice (1938), Cum. Supp. Sec. 14.08. 


The third sentence of Rule 14(a) has been expanded to clarify the right 
of the third-party defendant to assert any defenses which the third-party 
plaintiff may have to the plaintiff's claim. This protects the impleaded third- 
party defendant where the third-party plaintiff fails or neglects to assert a 
proper defense to the plaintiff's action. A new sentence has also been inserted 
giving the third-party defendant the right to assert directly against the original 
plaintiff any claim arising out of the transaction or occurrence that is the sub- 
ject matter of the plaintiff's claim against the third-party plaintiff. This permits 
all claims arising out of the same transaction or occurrence to be heard and 
determined in the same action. See Atlantic Coast Line R. Co. v. United States 
Fidelity & Guaranty Co. (M.D.Ga. 1943) 52 F.Supp. 177. Accordingly, the 
next to the last sentence of subdivision (a) has also been revised to make 
clear that the plaintiff may, if he desires, assert directly against the third- 
party defendant either by amendment or by a new pleading any claim he may 
have against him arising out of the transaction or occurrence that is the sub- 
ject matter of the plaintiff's claim against the third-party plaintiff. In such a 
case, the third-party defendant then is entitled to assert the defenses, counter- 
claims and cross-claims provided in Rules 12 and 13. 
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The sentence reading: 


“The third-party defendant is bound by the adjudication of the third-party 

plaintiff's liability to the plaintiff, as well as of his own to the plaintiff or to the 

third-party plaintiff” 
has been stricken from Rule 14(a), not to change the law, but because the 
sentence states a rule of substantive law which is not within the scope of a 
procedural rule. It is not the purpose of the rules to state the effect of a 
judgment. 

The elimination of the words: 

“The third-party plaintiff, or any other party” 


from the second sentence of Rule 14(a), together with the insertion of the 
new phrases therein, are not changes of substance but are merely for the 
purpose of clarification. 


RULE 24 


Rule 24 deals with the subject of intervention. 

In rule 24(a) (3) the situation relating to intervention of right where 
property is in the actual custody of some governmental officer or agency such 
as the Secretary of the Treasury is covered but it lodges the control and dis- 
position of the property in the Court where the action is pending. 

Relating to rule 24(b) — Permissive Intervention, the addition in rule 
24(b)(2) permits the intervention of Governmental officers or agencies. 

Compare, however, Securities and Exchange Commission v. United States 
Realty & Improvement Co. (1940) 310 U.S. 434, where permissive interven- 
tion of the Commission to protect the public interest in an arrangement pro- 
ceeding under Chapter XI of the Bankruptcy Act was upheld. The Supreme 
Court of the United States has construed this subdivision (b)(2) in the case 
of Allen Calculators, Inc. v. National Cash Register Co. (1944) 322 U.S. 137, 
88 L.ed. 1188. 


V. DISCUSSION OF AMENDMENTS UNDER DISCOVERY 
’ TECHNIQUES PRIOR TO TRIAL 


During the past few years there has arisen a group of members of the 
Bar who have spoken in favor of the unrealistic approach, in substance, that 
the parties to a lawsuit should join the Court in a quest for ideal justice; 
should submerge their individual interests; pool their information and brains 
on that which would facilitate that process, even if a party was convinced 
that it was going to result in his ultimate defeat. 

The other extreme of course, is playing a game, resulting in a battle of 
wits, and sometimes it results in a battle between the rich and the poor. 

The middle course between these extremes is represented, we believe, 
by the processes of Discovery provided for in the new Federal Rules of Civil 
Procedure. 





Crvit ACTIONS IN FEDERAL COURTS 


The narrowing of the issues is accomplished by: 
First — Depositions orally taken 

Second — Depositions by way of interrogatories 
Third — Interrogatories by one party to the other 
Fourth — Requests for Admission 


The Rules that you are considering are: 

26 — Dealing with depositions pending action 

27 — Dealing with depositions before action to perpetuate testimony 
and pending appeal . 

30 — Oral depositions no matter when taken 

31 — Depositions on written interrogatories 

33 — Interrogatories served by one party on the other 

34 — Production of photographs and other things for copy and inspection 

35 — Medical examination and the like. 

That is a reasonably accurate statement of the Rules relating to Discovery 

prior to the amendment. 


The leading case probably in that regard was Hickman v. Taylor, 153 
F.(2d) 212; 327 U.S. 808; 90 L.ed. 1032 certiorari denied. The District 
Court case is cited 4 F.R.D. 479. (Later Supreme Court Decision 329 U.S. 
495, 91 L.ed. 451). 


In the Hickman v. Taylor case supra, a tug belonging to Taylor sank in 
the Delaware river, several of the crew including Hickman drowned. 


Tug owner Taylor employed counsel immediately following the sinking 
of the tug, who forthwith proceeded to interview witnesses and take state- 
ments. Several months later representatives of Hickman brought suit. Taylor 
answered. 


39 interrogatories were served by plaintiff. 
All were answered except No. 38. 


No. 38 asked whether or not statements were made by the survivors to 
counsel for Taylor and demanded the production of those statements, and 
further, the reduction to writing of any comments or data, which have been 
made in the course of the investigation, and the production of those to 
opposing counsel. 

Counsel for Taylor objected to furnishing the “work product” of the 
lawyer. 

Counsel for Taylor declined to furnish those statements made to him. 
As stated heretofore the District Court adjudged him in contempt. The Cir- 
cuit Court of Appeals reversed and remanded. The United States Supreme 
Court denied certiorari. In the Circuit Court case; 


Syl. 6 reads: 
“To have interrogatories addressed to one not a party to litigation, procedure must 
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be under federal Rule 26 relating to depositions pending action, not Rule 33 
relating to interrogatories. Federal Rules of Civil Procedure, rules 26, 33, 28 
US.C.A. following section 723c.” 


Syl. 7 reads: 

“Federal Rule 33 relating to interrogatories, which says nothing about privilege, 
is subject to same privilege limitation as federal Rules 26 and 34, authorizing 
inspection and examination of matters not privileged, since Rule 26 covers inter- 
rogatories as well as oral testimony and the privilege rule stated in Rule 26 carries 
over to Rule 33. Federal Rules of Civil Procedure, rules 26, 33, 34, 28 U.S.C.A. 
following section 723c.” 


Syl. 9 reads: 

“Memoranda of talks with witnesses by defendant’s lawyer, signed statements 
made by witnesses, and such lawyer’s recollection of talks with witnesses in course 
of investigation of accident wherein defendants’ tug capsized with result that five 
members of crew drowned, were ‘privileged’ within federal rule authorizing dis- 
covery of matters not privileged, and hence were not required to be disclosed in 
answer to interrogatory filed by administrator of estate of deceased crewman, who 
was bringing suit under the Jones Act. Federal Rules of Civil Procedure, rule 
26, 28 U.S.C.A. following section 723c; Jones Act, 46 U.S.C.A. Sec. 688.” 


This battle to fix the proper boundaries of the discovery process, though 
it is a comparatively recent development in the United States, was fought and 
won in England as long ago as 1873 when the landmark case of Minet v. 
Morgan, L.R. 8 Ch. 361, decided that communications to an attorney were 
within the privilege after dispute has arisen. That question arose sooner in 
England than in this country because of the traditional practice whereby an 
English client deals with his solicitor who “makes a case for counsel” and 
in so doing prepares documents and sets forth the evidence in written form. 
In the United States, the client discusses his case orally with the attorney who 
will take it in court. As Wigmore points out: 


“There was thus no oo motive for raising the distinctions which marked 


the successive stages of development in England, nor for struggling so long at 
each successive outpost in the extension of the privilege.” 


However, the increasing amount of litigation involving insurance com- 
panies and other corporate litigants who conduct exhaustive investigations 
before trial presents a situation in this country not unlike the barrister system 
in England. Much of the evidence is reduced to writing in the form of state- 
ments of witnesses, expert opinions, and pertinent documents. Trial counsel 
frequently delegate the preparation of their cases to associates under their 
supervision. Under these circumstances, the courts in the United States may 
benefit by the longer period of consideration given in England to the question 
of discovery as limited by professional privilege. 

We do not have time to cite the many English cases which apply the doc- 
trine of professional privilege to communications and documents obtained in 
preparation for trial. They are collected in Wigmore on Evidence, 3rd 
Edition (1940), at Section 2319, footnote 1. 


RULE 26 
The amendment to subdivision (a) of the rule eliminates the require- 
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ment of leave of Court for the taking of a deposition except where a plaintiff 
seeks to take a deposition within 20 days after the commencement of the 
action. 

Depositions of any person including a party may be taken. 

The amendment to subdivision (b) reads: 


“It is not ground for objection that the testimony will be inadmissible at the 


trial if the testimony sought appears reasonably calculated to lead to the discovery 
of admissible evidence.” 


The purpose of Discovery is to allow a broad search for facts, the names 
of witnesses, or any other matters which may aid a party in the preparation 
or presentation of his case. 


Engl v. Aetna Life Ins. Co. (CCA 2d 1943) 139 F(2d) 469. 


Some courts interpreted the word “relevant” in this rule to mean in 
effect, material and competent under the rules of evidence. 


Benevento v. A & P Food Stores, Inc. (E.D.N.Y. 1939) 26 F.Supp. 424. 


Some Courts held that inquiry might not be made into statements or 
other matters which when disclosed, amounted only to hearsay. 


Gitto v. Italia Societa (E.D.N.Y. 1940) 31 F.Supp. 567. 
Contrary and better view has been stated: 


Engl v. Aetna Life, supra. 
Hoffman v. Palmer (2d CCA 1942) 129 F.(2d) 976, 1.c. 995-997, affirmed on 
other grounds (1942) 318 U.S. 109. 

RULE 27 


This amendment clarifies the second sentence in Rule 27, relating to 
perpetuating testimony. 


RULE 28 


Amendment provides that the person appointed to take testimony may 
administer oaths and take testimony anywhere. 


RULE 33 
This rule relates to interrogatories to parties. 


One amendment to the rule provides that the interrogatories are to be 
answered by any officer or agent who shall furnish such information as is 
available to the party. 

The next amendment to the rule provides that answers to interrogatories 
to which objection is made shall be deferred but all others shall be answered. 

The last amendment to Rule 33 is a completely new paragraph added. 

Rule 33, as amended, permits either interrogatories after a deposition 
or a deposition after interrogatories. It may be quite desirable or necessary 
to elicit additional information by the inexpensive method of interrogatories 
where a deposition has already been taken. The party to be interrogated, 
however, may seek a protective order from the court under Rule 30(b) 
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where the additional deposition or interrogation works a hardship or injustice 
on the party from whom it is sought. 


RULE 34 
The changes in Clauses (1) and (2) correlate the scope of inquiry per- 
mitted under Rule 34 with that provided in Rule 26(b). 
The proper meaning of the word “designated” in the Rule has already 
been delineated by the Supreme Court. 
Brown v. United States (1928) 276 US. 134, 1.c. 143. 


RULE 36 
There has been added to Rule 36, clause (2) reading as follows: 


‘*(2) written objections on the ground that some or all of the requested admissions 
are privileged or irrelevant or that the request is otherwise improper in whole or 
in part, together with a notice of hearing the objections at the earliest practicable 
time. If written objections to a part of uest are made, the remainder of the 
request shall be answered within the period designated in the request. A denial 
shall fairly meet the substance of the requested admission, and w ‘ood faith 
requires that a party deny only a part or a qualification of a matter of which an 
admission is requested, he shall specify so much of it as is true and deny only 
the remainder.” 


The addition of clause (2) specifies the method by which a party may 
challenge the propriety of a request to admit. There has been considerable 
difference of judicial opinion as to the correct method, if any, available to 
secure relief from an allegedly improper request. See Commentary, Inter- 
national Carbonic Engineering Co. v. Natural Carbonic Products, Inc. (S.D. 
Cal. 1944) 57 F.Supp. 248. The changes in clause (1) are merely of a clari- 
fying and conforming nature. 


The first of the added last two sentences prevents an objection to a part 
of a request from holding up the answer, if any, to the remainder. See 
similar proposed change in Rule 33. The last sentence strengthens the rule 
by making the denial accurately reflect the party’s position. It is taken, with 
necessary changes, from Rule 8(b). 


VI. DISCUSSION OF THE PRE-TRIAL TECHNIQUE 


; RULE 16 
District Judge Laws said before the American Bar Association: 


“One of the vital, if not the outstanding, advantages of pre-trial procedure is to 
take the trial of the actions out of the realm of surprise and maneuvering whereby 
unwary counsel might see the just cause of his client lost. It may be romantic and 
charming to watch the skillful trial lawyer as he lies in wait to pounce upon an 
uninformed and less skillful counsel, but the results frequently are not just.” 


The Hon. Grover M. Moscowitz, United States District Judge, Eastern 
District of New York, in an article appearing 5 F.R.D. 361, stated: 
“Perhaps the most salutary of the new Federal Rules of Civil Procedure is rule 16, 
which provides that the court may in its discretion in any action, direct the 
attorneys for the parties to appear before it for a conference to consider any matter 
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which may aid in the disposition of the case. ‘Pretrial,’ as it has come to be 
known, had a history of successful experience in England (there called ‘summons 
for direction’), Scotland, Detroit and Boston. . . 

“Judges conducting Fer conferences should be careful not to give the impres- 
sion of advocating the attorneys settle the matter; the failure to observe this 
precaution accounts for what disfavor exists with pretrial on the part of attorneys 
who feel that they are badgered into yielding their clients’ interests rather than to 
affront a judge by refusing the proposed offer. Adjustment by litigants of their 
disputes, with the consequent saving of time and expense to themselves and the 
court is desirable, but a suggestion to the attorneys that they discuss the possibilities 
of settlement should be the limit of impetus from the court. . . 

“Another very helpful benefit to attorneys is that the length of the trial may be 
estimated fairly accurately after pretrial and a day certain may be assigned to the 
case, eliminating the inconvenience of counsel holding themselves and witnesses 
in readiness for an indefinite period. 

“I have each attorney state his position and then permit them to ask each other 
questions concerning concessions which may be made or on any matter directed 
toward narrowing the issues and obviating the necessity of formal proof upon the 
trial. I also ask any questions which suggest themselves as aiding these purposes. 
After the conference is over, I direct that an order be entered in accordance with 
tule 16, its recital being binding upon the parties at the trial. It has been held 
that where an order after pretrial is definitive in its terms and is acquiesced in by 
able attorneys for both sides, admissions may not be repudiated by new attorneys 
for one of the parties.” 


In the case of Lockwood v. Hercules Powder Company (D.C. Missouri 
1947) 7 F.R.D. 24, the Court said: 


“One of the’ vital purposes of a pretrial conference is to acquaint parties and the 
Court with real issues of fact and law in a case so they may be intelligently 
informed as to what questions will be for determination at a trial on the merits.” 


At the Judicial Conference convened, pursuant to 28 U.S.C.A. Sec. 218 
on September 25, 1947, the several Circuit Judges reviewed the experience 
had in their respective circuits concerning pretrial procedure methods. It was 
the sense of the Conference that the Conference Committee on Pretrial Pro- 
cedure should be reconstituted and reactivated. 


It is a matter of pride to the members of the Kansas State Bar Associ- 
ation, that the Hon. Alfred P. Murrah, of the Tenth United States Circuit 
Court of Appeals was made the Chairman of that Conference Committee and 
I am sure all of our members will give him every cooperation and support. 


The following experiences have been reported by District Judges: 


1. In rural districts the Judge generally arranges to be present some two 
or three weeks before trial where attorneys after proper notice assembled pre- 
pared for pretrial. 


2. There is divided opinion among the various Judges as to whether the 
pretrial conference should be in chambers or in the Court room. 


3. Judges should familiarize themselves with the pleadings and the file, 
and the attorneys should have their case fully prepared at the time of the pre- 
trial conference, and to have all documents and exhibits with them. 
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4, There is divided opinion as to whether or not clients should be present 
at the pretrial conference. 

5. Majority view is that the official reporter does not necessarily need to 
report the pretrial proceedings. 


VII. DISCUSSION OF AMENDMENTS RELATING 
TO THE TRIAL ITSELF 


RULE 41 


This rule treats dismissal of actions. 

(a) Voluntary dismissal — effect thereof. The amendment provides that 
the plaintiff, without order of Court may file a notice of dismissal at any time 
before service by the adverse party of an answer or of a motion for summary 
judgment, whichever first occurs. 

A motion for summary judgment may be forthcoming prior to answer, 
and if well taken will eliminate the necessity for an answer. Since such a 
motion may require even more research and preparation than the answer itself, 
there is good reason why the service of the motion, like that of the answer, 
should prevent a voluntary dismissal by the adversary without court approval. 

As stated in the Report of the advisory committee on Rules, the word 
“generally” has been eliminated from Rule 41(a) (ii) to conform with the 
elimination of special appearances by original rule 12(b). 

(b) Involuntary dismissal; Effect thereof. 

The amendment here deals with the situation where the action is tried 
by the Court without a jury. The amendment reads: 

“In an action tried by the Court without a jury the Court as trier of the facts may 

then determine them and render judgment against the plaintiff or may decline to 


render any judgment until the close of all the evidence. If the Court renders 
judgment on the merits against the plaintiff, the Court shall make findings as 


provided in Rule 52(a).” 

The necessity for this amendment arose out of a conflict of decisions in 
the various Circuit Courts of Appeal. 

The 6th, 7th and 9th Circuit Courts of Appeal have held — that as the 
judge is the trier of the facts in such a situation his function is not the same 
as on a motion to direct a verdict, where the jury is the trier of the facts, and 
that the judge in deciding such a motion in a non-jury case may pass on con- 
flicts of evidence and credibility, and if he performs that function of evalu- 
ating the testimony and grants the motion on the merits, findings are required. 

The Third Circuit Court of Appeals, on the other hand, has held that on 
such a motion the function of the Court is the same as on a motion to direct 
in a jury case, and that the Court should only decide whether there is evidence 
which would support a judgment for the plaintiff and therefore findings are 
not required by Rule 52. 

RULE 52 


This rule relates to findings by the Court. 
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(a) The first amendment in subdivision (a) makes clear that the require- 
ment for findings of fact and conclusions of law applies in a case with an 
advisory jury. 

The two sentences added at the end of Rule 52(a) eliminate certain 
difficulties which have arisen concerning findings and conclusions. The first 
of the two sentences permits findings of fact and conclusions of law to appear 
in an opinion or memorandum of decision. 

The last sentence of Rule 52(a) as amended will remove any doubt that 
findings and conclusions are unnecessary upon decision of a motion, particu- 
larly one under Rule 12 or Rule 56, except as provided in amended Rule 
41(b). : 

RULE 54 

This rule has been entirely rewritten. Perhaps the amendment can be 
best understood by first restating the historic rule. 

The historic rule in the federal courts has always prohibited piecemeal 
disposal of litigation and permitted appeals only from final judgments 
except in those special instances covered by statute. 


Hohorst v. Hamburg-American Packet Co, (1893) 148 U.S. 262; 
Rexford v. Brunswick-Balke-Collender Co. (1913) 228 U.S. 339; 
Colins v. Miller (1920) 252 US. 364. 

Recently this rule has been reiterated in: 

Gatlin v. United States (1945) 324 US. 229. 


With this historic rule in mind, Rule 54(b) was originally adopted in 
order to avoid the possible injustice of a delay in judgment of a distinctly 
separate claim to await the adjudication of the entire case. However, con- 
flicts in the decisions of the various Circuit Courts of appeal followed. 


As stated in the Report of the Advisory Committee: 


“After extended consideration, it concluded that a retention of the older federal 
tule was desirable, and that this rule needed only the exercise of a discretionary 
power to afford a remedy in the infrequent harsh case to provide a simple, 
definite, workable rule. This is afforded by amended Rule 54(b). It re-estab- 
lishes an ancient policy with clarity and precision.” 


RULE 56 

This rule deals incidentally with pleadings, but primarily with the trial 
of an action. 

The rule subdivision (a) originally did not permit the filing of a motion 
for summary judgment until after the pleading in answer had been served. 

The amendment, subdivision (a) allows a claimant to move for a sum- 
mary judgment at any time after the expiration of 20 days from the commence- 
ment of the action or after service of a motion for summary judgment by the 
adverse party. 

An illustration of the procedure before the amendment appears in the 
case of Peoples Bank v. Federal Reserve Bank of San Francisco (N.D. Cal. 
1944) 58 F.Suppl. 25. 





194 The JOURNAL 


The plaintiff's counter-motion for a summary judgment was stricken as 
premature, because the defendant had not filed an answer. Since Rule 12(a) 
allows at least 20 days for an answer, that time plus the 10 days required in 
Rule 56(c) means that under original Rule 56(a) a minimum period of 30 
days necessarily has to elapse in every case before the claimant can be heard 
on his right to a summary judgment. 

The amendment to Rule 56(c) reads: 

“A summary judgment, interlocutory in character, may be rendered on the issue 

of liability alone although there is a genuine issue as to the amount of damages.” 

By amendment of Rule 56(c) by the addition of the final sentence 
resolves a doubt expressed in Sartor v. Arkansas Natural Gas Corp. (1944) 
321 US. 620, 88 L.ed. 967. 


RULE 58 


Rule 58 deals with the entry of judgment. The first amendment to the 
rule provides that upon the entry of a money judgment, or any form of a 
judgment that all relief be denied, that the clerk will forthwith enter judg- 
ment. 

A further amendment to Rule 58 appears in this language: 


“The entry of the judgment shall not be delayed for the taxing of costs.” 
This rule applies even though the state law is to the contrary. 
U.S. v. Nordbye, 75 F.(2d) 744 (8th Circuit) Certiorari denied, 296 U.S. 572. 


RULE 59 
Rule 59 is amended in Subdivision (b) so that there is now a strict 
requirement to serve a motion for new trial within ten days after the entry 
of the judgment and subdivision (e) has been added to rule 59 and reads 
as follows: 


“A motion to alter or amend the judgment shall be served not later than 10 days 
after the entry of the judgment.” 


The occasion for this rule is illustrated in the case of: 


Boaz v. Mutual Life Insurance Company of New York, 146 F.(2d) 321, 8th 

Circuit (1944). 

The occasion for this amendment of Rule 59 arises out of the amend- 
ment of rule 73(a) reducing the appeal time to the Circuit Court of Appeals 
to 30 days. 


In the case of newly discovered evidence, that situation is taken care of 
by an amendment to Rule 60(b). 


RULE 60 
Rule 60(a) has been amended to relieve the doubt that has existed in 
the minds of the District Court that it had power to make corrections of clerical 
mistakes in judgments after appeal. This doubt is illustrated in the case of 
Schram v. Safety Investment Company, (E.D. Michigan) 1942, 45 F.Supp. 
636. 
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The amendment to rule 60(a) reads: 


_ “During the pendency of an appeal such mistakes may be so corrected before the 
appeal is docketed in the appellate court, and thereafter while the appeal is 
pending may be so corrected with leave of the appellate court.” 


The most important amendment with reference to rule 60 is the amend- 
ment to rule 60(b). 


The remedy by motion under the amended rule 60(b) may be made for 
the following reasons: 


“(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence which by due diligence could not have been dis- 
covered in time to move for a new trial under Rule 59(b) ; 

(3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresenta- 
tion, or other misconduct of an adverse party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or discharged, or a prior judgment 
upon which it is based has been reversed or otherwise vacated, or it is no longer 
equitable that the judgment should have prospective application ; or 

(6) any other reason justifying relief from the operation of the judgment.” 


The amendment likewise provides that for reasons 1, 2 and 3, the amend- 
ment must be made in not more than one year after the judgment was entered. 


The subdivision (b) is so amended by specifically providing for an inde- 


pendent action to: 


“grant relief to a defendant not actually personally notified as provided in Section 
57 of the Judicial Code, U.S.C., Title 28, Sec. 118, or to set aside a judgment for 
fraud upon the court. Writs of coram nobis, coram vobis, audita querela, and bills 
of review and bills in the nature of a bill of review, are abolished, and the pro- 
cedure for obtaining any relief from a judgment shall be by motion as prescribed 
in these rules or by an independent action.” 


It should be noted that rule 60(b) does not assume to define the sub- 
stantive law as to the grounds for vacating judgments, but merely prescribes 
the practice in proceedings to obtain relief. 


Much has been written concerning the subject matter treated in rule 
60(b), such as federal relief from civil judgments; 


55 Yale Law Journal 623, 

3 Moore’s Federal Practice, Sec. 3254, et seq. 
and many cases from various circuits. 

Our own 10th Circuit Court of Appeals in the case of Norris v. Camp, 
144 F(2d) 1, in an opinion by Judge Phillips interpreted rule 60(b) as it was 
ptior to the amendment in this language: 


“This rule however, does not limit the power of the Court to entertain an action 
to relieve a party from a judgment, order or proceeding.” 


An extract from the report of the advisory committee concerning the 
amendment to rule 60(b) is illuminating and reads as follows: 
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“Various rules, such as the one dealing with a motion for new trial and for 
amendment of judgments, Rule 59, one for amended findings, Rule 52, and one 
for judgment notwithstanding the verdict, Rule 50(b), and including the provi- 
sions of Rule 60(b) as amended, prescribe the various types of cases in which the 
practice by motion is permitted. In each case there is a limit upon the time within 
which resort to a motion is permitted, and this time limit may not be enlarged 
under Rule 6(b). If the right to make a motion is lost by the expiration of the 
time limits fixed in these rules, the only other procedural remedy is by a new or 
independent action to set aside a judgment upon those principles which have 
heretofore been applied in such an action. Where the independent action is 
resorted to, the limitations of time are those of laches or statutes of limitations. 


“The Committee has endeavored to ascertain all the remedies and _— of relief 
heretofore available by coram nobis, coram vobis, audita querela, bill of review, 
or bill in the nature of a bill of review. See Moore and Rogers, Federal Relief 
from Civil Judgments (1946) 55 Yale L.J. 623, 659-682. It endeavored then to 
amend the rules to permit, either by motion or by independent action, the granting 
of various kinds of relief from judgments which were permitted in the federal 
courts prior to the adoption of these rules, and the amendment concludes with a 
provision abolishing the use of bills of review and the other common law writs 
referred to, and requiring the practice to be by motion or by independent action.” 


RULE 62 


Rule 62, subdivision (b) provides for a stay of proceedings to enforce 
judgment and has been amended to include a stay or motion “‘to alter or amend 
judgment.” 


Rule 62(h) is a new provision reading as follows: 


“(h) Stay of Judgment upon multiple claims. When a court has ordered a final 
judgment on some but not all of the claims presented in the action under the 
conditions stated in Rule 54(b), the court may stay enforcement of that judgment 
until the entering of a subsequent judgment or judgments and may prescribe such 
conditions as are necessary to secure the benefit thereof to the party in whose favor 
the judgment is entered.” 


and is self-explanatory. 


RULE 65 


Rule 65(c) under the general heading of injunctions, subheading, 
security — the amendment reads as follows: 


“A surety upon a bond or undertaking under this rule submits himself to the 
jurisdiction of the court and irrevocably appoints the clerk of the court as his 
agent upon whom any papers affecting his liability on the bond or undertaking 
may be served. His liability may be enforced on motion without the necessity of 
an independent action. The motion and such notice of the motion as the court 
prescribes may be served on the clerk of the court who shall forthwith mail copies 
to the persons giving the security if their addresses are known.” 


It might be stated that this amendment simply provides that in all cases 
the litigant can proceed on the bond in the same proceeding. 


RULE 66 


The title to rule 66 has been expanded to make clear the subject of the 
rule, namely “Federal Equity Receivers.” The amendment reads as follows: 
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“An action wherein a receiver has been appointed shall not be dismissed except 
by order of the court. A receiver shall have the capacity to sue in any district 
court without ancillary appointment; but actions against a receiver may not be 
commenced without leave of the court appointing him except when authorized 
by a statute of the United States. . . 


“In all other respects the action in which the appointment of a receiver is sought 
or which is brought by or against a receiver is governed by these rules.” 


Much has been written on the subject of receivers appointed by Federal 
Courts, such as: 


2 Moore’s Federal Practice, Secs. 2088 et seq. 
Clark on Receivers, 2d Edition, Sec. 549, and others. 


The first sentence of the amendment prevents a dismissal of an action 
wherein receiver has been appointed except by order of the Court. 


The second sentence does away with ancillary appointments and also 
merely incorporates the well known and general rule that, absent statutory 
authorization, a federal receiver cannot be sued without leave of the Court 
which appointed him. This has been the rule in the Federal Courts since 
Barton v. Barbour, (1881) 104 US. 126. 


The last sentence in the amendment to Rule 66 assures the application of 
the rules in all matters except actual administration of the receivership estate 
itself. It might be noted in passing that Rule 66 is not applicable to bank- 
ruptcy receivers. 


Colliers on Bankruptcy, 14th edition by Moore & Oglebay, paragraphs 2.23 
and 2.36. 


RULE 68 

Rule 68 deals with the subject — Offer of Judgment — The third sen- 
tence of the rule has been amended so that it is clear now that an unaccepted 
offer of judgment while admissible in a proceeding to determine costs is not 
otherwise admissible. 

There has been added 2 sentences at the end of the rule by amendment 
reading as follows: 

“If the judgment finally obtained by the offeree is not more favorable than the 


offer, the offeree must pay the costs incurred after the making of the offer. The 
fact that an offer is made but not accepted does not preclude a subsequent offer.” 


A party is assured the right to make a second offer as for example where 
a prior offer was not accepted but the plaintiff's judgment is nullified and a 
new trial is ordered, whereupon the defendant desires to make a second offer. 


However, it should be remembered that if the defendant does not make 
the second offer as long as the case continues, whether there be a first, second 
or third trial, his first and only offer will operate to save him the cost from the 
time of that offer if the plaintiff ultimately obtains a judgment less than the 
sum offered. 

Of course, these provisions are made to encourage settlements and to 
avoid protracted litigation. 
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RULE 73 
Rule 73 treats the subject — appeal to the Circuit Court of Appeals. 


Rule 73(a) has been substantially amended. The amendments reading 
as follows: 


(a) When and how taken. When an appeal is permitted by law from a district 
court to a circuit court of appeals the time within which an appeal may be taken 
shall be 30 days from the entry of the judgment appealed from unless a shorter 
time is provided by law, except that in any action in which the United States or 
an officer or agency thereof is a party the time as to all parties shall be 60 days 
from such entry, and except that upon a showing of excusable neglect based on a 
failure of a party to learn of the entry of the judgment the district court in any 
action may extend the time for appeal not exceeding 30 days from the expiration 
of the original time herein prescribed. The running of the time for appeal is 
terminated by a timely motion made pursuant to any of the rules hereinafter 
enumerated, and the full time for appeal fixed in this subdivision commences to 
run and is to be computed from the entry of any of the following orders made 
upon a timely motion under such rules: granting or denying a motion for ‘judg- 
ment under Rule 50(b); or granting or denying a motion under Rule 52(b) to 
amend or make additional findings of fact, whether or not an alteration of the 
judgment would be required if the motion is granted; or granting or denying a 
motion under Rule 59 to alter or amend the sem or Elie a motion for a 
new trial under Rule 59.” 


There has been added at the end of subdivision (a), this language: 


“If an appeal has not been docketed, the parties, with the approval of the district 
court, may dismiss the appeal by stipulation filed in that court, or that court may 
dismiss the appeal upon motion and notice by the appellant.” 


The most important amendment of subdivision (a) is the change in time 
within which an appeal may be taken. 


In 1944 the judicial conference of Senior Circuit Judges adopted a 
resolution as follows: 


“That in all civil cases, except where a shorter period may be provided by law and 
except those wherein the United States is a party, appeals shall be within thirty 
days after judgment or order denying motions affecting the judgment; and that 
in cases wherein the United States is a , the time shall be sixty days; and that 
this recommendation be addressed to the Committee on Rules of Civil Procedure 
appointed by the Supreme Court.” 


Following this action of course, the advisory committee recommended 
the proposed amendment 73(a) which has now been adopted by the Supreme 
Court of the United States. 


The second sentence of the first paragraph of the amended rule 73(a) 
makes clear the effect upon appeal time of the granting or denying of a motion 
Cb) tule 50(b) 52(b) and 59(e) or the denying of a motion under rule 
59(b). 

The sentence added at the end of the second paragraph of the amended 
subdivision gives the district court express power to dismiss an appeal on 
stipulation or upon motion by the appellant after the notice of appeal has been 
filed but before the appeal is docketed. Such action avoids the useless formality 
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and expense of docketing the appeal and then dismissing it in the appellate 
court, as where the parties have agreed to a settlement and wish to protect 
their rights. Heretofore, the general view has been that once the notice of 
appeal was filed the district court had no authority to proceed further in the 
matter, except in aid of the appeal or under Rule 60(a), until it has received 
the mandate of the appellate court. 

The importance of this sentence in the amendment is amply illustrated - 
in the case of Miller v. United States, decided by the Circuit Court of Appeals 
for the 7th Circuit and reported in 114 F.(2d) 267, Syl. 1 and 2, where the 
Court interpreted the rules as they then existed, namely rules 52(b), 59(b), 
60(a) and 60(b), 73(a), 73(b). ; 


RULE 75 

Rule 75 deals with the record on appeal to the Circuit Court of Appeals. 

Rule 75(a) with reference to the designation of the contents of the record 
on appeal has been amended so that the appellee may take the initiative. 

The amendment to 75(b) treats the transcript and eliminates the neces- 
sity for a second copy of the transcript except where the rules of the particular 
Circuit Court of Appeals require it. 

With reference to subdivision (d) the phrase added at the beginning of 
subdivision (d) emphasizes that assignments of error are not to be required 
or included in the record on appeal. 

Subdivision (h) deals with the power of the Court to correct or modify 
the record. 

Subdivision (m) deals with appeals in forma pauperis. 

Subdivision (n) deals with appeals when no stenographic report is made. 

Subdivision (0) deals with che rule for transmission of original papers. 


RULE 77 


Rule 77 concerning District Courts and clerks, subdivision (d) notice of 
orders or judgments has been amended reading as follows: 


“Lack of notice of the entry by the clerk does not affect the time to appeal or 
relieve or authorize the court to relieve a party for failure to appeal within the 
time allowed, except as permitted in Rule 73(a).” 


RULE 79 

Rule 79 deals with the subject of books and records kept by the Clerk 
and entries therein and subdivision (a) with reference to civil docket has been 
amended so that the same shall be kept according to form and style prescribed 
by the Director of the Administrative Office of the United States Courts with 
the approval of the Judicial Conference of Senior Circuit Judges and subdivi- 
sion (b) dealing with the subject of civil judgments and orders has been 
amended so as to eliminate the physical requirement of keeping a book entitled 
civil order book, but nevertheless requiring the recordation of judgments and 
orders in a permanent form, as the Director of the Administrative office of the 
United States Courts with approval of the judicial conference of Senior Circuit 
Judges may prescribe. 
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RULE 81 


Rule 81 has been amended, which describes the applicability of all of the 
rules and subdivision (a) (2) has been amended, reading as follows: 


“The requirements of U.S.C., Title 28, Sec. 466, relating to certification of 
probable cause in certain appeals in habeas corpus cases remain in force.” 


Subdivision (a) (3) has an important amendment reading as follows: 


“These rules apply (1) to proceedings to compel the giving of testimony or 
production of documents in accordance with a subpoena issued by an officer or 
agency of the United States under any statute of the United States except as 
otherwise provided by statute or by rules of the district court or by order of the 
court in the proceedings, and (2) to appeals in such proceedings.” 


The advisory committee has made a clear statement of the purposes 
sought to be accomplished by this amendment reading as follows: 


“Subdivision (a) (3). The added sentence makes it clear that the rules apply 
to appeals from proceedings to enforce administrative subpoenas. See Perkins v. 
Endicott Johnson Corp. (CCA 2d, 1942) 128 F.(2d) 208, affirmed on other 
grounds (1943) 317 U.S. 501; Walling v. News Printing Inc. (CCA 3d, 1945) 
148 F.(2d) 57; McCrone v. United States (1939) 307 U.S. 61. And, although 
the provision allows full recognition of the fact that the rigid application of the 
rules in the proceedings themselves may conflict with the summary determination 
desired (Goodyear Tire & Rubber Co. v. National Labor Relations Board (CCA 
6th, 1941) 122 F.(2d) 450; Cudahy Packing Co. v. National Labor Relations 
Board (CCA 10th, 1941) 117 F.(2d) 692), it is drawn so as to permit applica- 
tion of any of the rules in the proceedings whenever the district court deems 
them helpful. See, e.g., Peoples Natural Gas Co. v. Federal Power Commission 
(App. D.C. 1942) 127 F.(2d) 153, cert. den. (1942) 316 U.S. 700; Martin v. 
Chandis Securities Co. (CCA 9th 1942) 128 F.(2d) 731. Compare the applica- 
tion of the rules in summary proceedings in bankruptcy under General Order 37. 
See 1 Collier on Bankruptcy (14th ed. by Moore and Oglebay) 326-327; 2 
Collier, op. cit. supra, 1401-1402; 3 Collier, op. cit. supra, 228-231; 4 Collier, 
op. cit. supra, 1199-1202.” 


Rule 81 (f) reads as follows: 


“(f) References to officer of the United States. Under any rule in which reference 
is made to an officer or agency of the United States, the term ‘officer’ includes a 
collector of internal revenue, a former collector of internal revenue, or the personal 
representative of a deceased collector of internal revenue.” 


This is a new provision and was made necessary on account of certain 
decisions relating to internal revenue collectors, such as: 


Sage v. U.S., 250 US. 33; 
Smietanka v. Indiana Steel Co., 257 US. 1; 
U.S. v. Nunnally Investment Co., 316 U.S. 258. 


RULE 84 


Rule 84 is amended by stating: 


“The forms contained in the appendix of forms are sufficient under the rules.” 


This amendment of course, indicates that the practitioner may rely on these 
forms. 
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These forms have been upheld by the Circuit Court of Appeals in the 
following cases: 

Sierocinski v. E. I. DuPont DeNemours & Co. (CCA 3d, 1939) 103 F.(2d) 843; 

Swift & Co. v. Young (CCA 4th, 1939) 107 F.(2d) 170; 


Sparks v. England (CCA 8th, 1940) 113 F.(2d) 579; 
Ramsouer v. Midland Valley R. Co. (CCA 8th, 1943) 135 F.(2d) 101. 


VII. A PROPOSED RULE TO GOVERN CONDEMNATION CASES 


While this proposed rule to be known as Rule 71(a) has not been 
adopted, it has been circulated among the bar, and the alternatives are printed, 
7 F.R.D. 503, and it is suggested that it is worthy of serious consideration by 
all members of our Association. 


There is likewise submitted an appropriate appendix of forms. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, AS AMENDED BY THE 
ACTS OF MARCH 38, 19338, AND JULY 2, 1946 


Of the Journal of the Bar Association of the State of Kansas, published Quarterly at Wichita, 
Kansas, for November 1, 1948 


STATE OF KANSAS, COUNTY OF SHAWNEE, ss. 


BEFORE ME, a Notory Public in and for the State and county aforesaid, personally 
spppered Franklin Corrick, who, having been oy sworn according to law, deposes and says 
that he is the Editor of the Journal of the Bar Association of the State of Kansas and that 
the following is, to the best of his knowledge and belief, a true statement of the ownership, 
management, etc., of the aforesaid publication for the date shown in the above caption, 
required by the act of August 24, 1912, as amended by the acts of March 8, 1933, and July 2, 
1 (section 537, Postal ws and Regulations), printed on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, editor, managing editor, and business 
managers are: 
Publisher: The Bar Association of the State of Kansas, Wichita, Kansas. 
Editor: Franklin Corrick, State House, Topeka, Kansas, 
Managing editor: None. 
Business manager: None. 


2. That the owner is: (If owned by a corporation, its name and address must be stated 
and also immediately thereunder the names and addresses of stockholders owning or holdin 
one percent or more of total amount of stock. If not owned by a corporation, the names an 
addresses of the individual owners must be given. If owned by a firm, company or other 
Saat te eee) concern, its name and address, as well as those of each indi dual member, 
mus ven. 

The Bar Association of the State of Kansas, Wichita, Kansas, whose President is 
Thomas M. Lillard, Topeka, Kansas, and whose Secretary-Treasurer is Beryl R. 
Johnson, Topeka, Kansas, 

3. That the known bondholders, mortgagees, and other security holders owning or holding 
one percent or more of total amount of bonds, mortgages, or other securities are: None. 

4. That the two paragraphs next above, giving the names of the owners, stockholders, 
and security holders, if any, contain not only the list of stockholders and security holders as 
they appear upon the books of the com y but also, in cases where the stockholder or 
security holder appears upon the books of the company as trustee or in any other fiduciary 
relation, the name of the person or corporation for whom such trustee is acting, is given; also 
that the said two paragraphs contain statements embracing affiant’s full owledge and 
belief as to the circumstances and conditions under which stockholders and security holders 
who do not appear upon the books of the company as trustees, hold stock and securities in a 
capacity other than that of a bona fide owner; and this affiant has no reason to believe that 
any other person, association, or corporation has any interest direct or indirect in the said 
stock, bonds, or other securities than as so stated by him. 

FRANKLIN CORRICK, Editor. 

Sworn to and subscribed before me this 28th day of September, 1948. 


BEATRICE SHAKESHAFT, Notary Public. 





(My commission expires January 6, 1951.) 
(SEAL) . 
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INCOME TAX OFFICE PROCEDURE* 


By HERSCHEL L. WASHINGTON 
of the Leoti, Kansas, Bar 


During the past two or three years the local insurance agent, or filling 
station operator, or Justice of the Peace have, almost over night become income 
tax experts. In light of my experience with the agents of the Collector of 
Internal Revenue in the last year or two, I am wondering if they have not 
been doing the people they serve a better service than have we lawyers. It 
seems to me that we have here a situation where a little knowledge has not 
been dangerous, but rather has, in many instances, been highly profitable to 
the taxpayer. Through the years you and I have been telling our clients that 
light plants, new roofs on dwellings, household financing and the like may 
not be deducted as expenses of operation, only to learn that our client's 
neighbors, who employ the overnight tax experts, are charging such items to 
expense, and, as a result of the current superficial checking of returns by the 
Treasury Department’s agents, are getting by. Accordingly, it would seem 
that we should try and forget what we know, rather than try to learn more. 


But my subject is office procedure. I have adopted several methods which 
I believe will minimize the labor and confusion of the preparation of returns. 

For several years I have been furnishing my farmer clients with books of 
account which are well designed and serve to lessen the task of keeping the 
records. I urge them to make notations on all checks and to open accounts 
with the various dealers who supply them which will be paid monthly and 
thus reduce the number of book entries. 

I urge them to make up duplicate deposit slips and clearly mark the 
duplicate in order that they may check the source of all deposits. I suggest, 
somewhat futilely I apprehend, that all cash received from every source be 
deposited in the bank and the book record of income be made up from that 
source. Since the now well known method of checking only bank accounts 
was inaugurated, I suspect that at least some of my clients have devised what 
they think to be a fool proof method of evading income taxes, but I feel 
certain they are living in a fool’s paradise and, sooner or later, will regret 
their folly. 

Since most farmers have finished the bulk of their business, I urge my 
clients to close their books by the 15th or 20th of December in order that 
completed returns rather than declarations may be prepared and filed by 
January 15th. About 40% of my clients have established this practice and 
thus have helped relieve the March 15th rush. 

Both State and Federal returns and supporting schedules should be 
prepared and mailed or delivered to the taxpayer at the same time. Thus, not 
only is a second call at your office to pick up the State return avoided, but 
also the possibility of overlooking the preparation of the State return is 
entirely eliminated. 


*From an address delivered at the Northwest Kansas Bar Association meeting at Sharon 
Springs, June, 1948. 
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I send my farmer clients, a mimeographed schedule, on one sheet of 
paper, upon which is listed the various items of income and expense following 
the 1040F form and condensed to suit the needs of the client. This schedule, 
if properly completed, will give most of the essential information required 
for the preparation of the return. At the time the completed schedule is 
brought in by your client, together with his account book, a few brief questions, 
relating to items of expense, income, repairs and capital expenditures, and a 
casual checking of the larger items of expense as shown by his account book, 
will complete the details and give you the necessary information for prepara- 
tion of the return. By using this method, hours are saved which would other- 
wise be spent in going through poorly kept, and in some instances, unintellig- 
ible farm book entries. . 


Practical experience has proven that most of your clients will be willing 
to fill in this form. Obviously this method has the added advantage of protect- 
ing you in the preparation of the return since you will place the original 
schedule in your file and it constitutes all of the information given by the tax- 
payer. If income is omitted or expenses claimed which are not deductible, the 
fault lies with the client who prepared the form. On several occasions I have 
found this blank, in the handwriting of the client, a very valuable asset in 
showing an irate client that his return was prepared from the figures given 
to me. 


In answer to those among you who say that the above procedure is 
inadequate and does not give the taxpayer the benefit of all possible deduc- 
tions, I merely say that all of these matters can be brought out in your con- 
ference when the schedule is brought in or a few days later when he comes in 
to pick up his account book. Certainly your conference with your client will 
reveal any items which are questionable. I think most taxpayers have a fair 
conception of the difference between capital expenditures and allowable 
expenses, especially when explained. Furthermore, I challenge anyone to pre- 
pare an income tax return which will meet the complete approval of the 
revenue agent or deputy collector who examines it. If he finds a return perfect 
in all respects, he can always find fault with the rates claimed on the depreci- 
ation schedule. 


For some time the Kansas Bar Association has been attempting to induce 
the State Tax Commission to adopt a farm schedule similar to the federal farm 
schedule. I use the federal schedule on the state returns by the simple expedient 
of making an extra copy which I attach to the state return. I know the State 
Tax Commission has adopted the F40 form, but I find nothing in the law or 
regulations requiring that the form be filed. Of course, it is possible that the 
Director of Revenue may require additional information, including the com- 
pletion of the form provided. The Statutory provision and the regulations give 
the taxpayer time in which to furnish this additional information so no great 
harm can be done in any event. I have prepared returns in this manner for the 
past four years with no objection whatever from the Director of Revenue. 
I have been informed that the Director of Revenue has approved this practice. 
However, I have not examined the Federal Statutes to ascertain if this practice 
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constitutes misappropriation of federal property, carrying a fine of $10,000.00 
and five years in jail, but I am willing to take that chance. 


In connection with the schedules attached to the return, it will be helpful 
to have your schedule paper cut to fit the 1040 Individual Forms and the 1040F 
Farm Schedules. Thus these schedules may be attached to the return and the 
papers will fit the collector's files. At the time schedules are prepared, prepare 
at least five copies, one copy each for the Federal and State returns, one copy 
for the taxpayer, and two copies for your files. Thus when the time comes for 
preparing the return for the following year, the extra copy may be detached 

_and used for purpose of refreshing your recollection with respect to the 
taxpayer's business. 


The use of Schedule 1040F is not feasible in the case of large operators, 
but it should be followed in preparing a separate schedule. However, if it 
can be used, considerable time will be saved. 


I suggest you do not use the depreciation schedules on the returns but 
have separate schedules typed. Many of your farmer clients have machinery 
and equipment worth many thousands of dollars, which cannot be properly 
listed on the schedule provided. Always list each item of equipment and 
machinery separately giving the date of purchase and all of the other informa- 
tion except the column providing for remaining cost. Thus it is a simple 
matter to add any new equipment purchased to the schedule and to recompute 
the depreciation previously claimed. This procedure saves a great deal of 
time and affords the typist much better copy than she would otherwise have. 
Furthermore when machinery or equipment is sold or traded you have before 
you all of the necessary data for the purpose of computing the profit on the 
sale, or, in the case of a trade, adjusting the depreciation schedule to show 
the proper cost. 


If you will prepare in advance envelopes addressed to the Collector of 
Internal Revenue and the Director of Revenue for use of your clients, it will 
encourage the prompt mailing of the returns and the forms will arrive in the 
Collector's office in good condition. After more than twenty years of tax 
practice, I find that one of the prime prerequisites is to make sure that the 
return is complete in every detail and, even though such may not be the case, 
has the appearance of having been prepared from complete and accurate rec- 
ords. If the return arrives in the Collector's office in good physical condition, 
that too, will help. 


Although farmers are relieved from the burden of withholding tax from 
wages paid to agricultural labor, they must still file information returns on 
Form 1099 on or before February 15 annually reporting wages paid to each 
employee amounting to $500 or more together with a summary statement on 
Form 1096 of all such payments. If wages are paid in a form other than 
cash the value of compensation so paid must also be included. Where the 
farmer furnishes his employees with board and room in addition to their wages 
paid to employees provided that the furnishing of quarters and meals is for 
the convenience of the employer. Where the employee must be on call at all 
times and cannot obtain quarters or meals elsewhere without substantially 
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interfering with his duties and on that account is required by his employer to 
accept board and lodging, it would seem that the convenience of the employer 
test is met. However, it has been ruled that room, board and laundry fur- 
nished a farm hand are not in the interest and for the convenience of the 
employer but constitute additional remuneration and the fair market value of 
such services should be included in the employee’s gross income. The same 
considerations apply in the case of a domestic servant whose wages are also 
exempt from the withholding requirement but whose wages must be reported 
by an employer on Form 1099. 


I spoke a moment ago about preparing a separate depreciation schedule. 
The reason for listing the property in detail is apparent when you must work 
out the sale or exchange of farm equipment. For example: 


If the farmer exchanges a truck or a tractor or other farm equipment for 
similar equipment no gain or loss is recognized. The same is true even if he 
gives cash in addition to his old property. For example, suppose A has a 
tractor which cost him $1,800 and the depreciated basis of the tractor is 
$1,000. A dealer agrees to sell him a new tractor for $1,700 and to accept 
A’s old tractor for $1,200, with A to pay the balance of the purchase price 
($500) in cash. The indicated gain of $200 (i.e. the difference between the 
depreciated basis of $1,000 and the trade-in allowance of $1,200) is not recog- 
nized. A will take as his basis for depreciation on the new tractor the cash paid 
($500) plus the depreciated cost basis of his old tractor ($1,000) making a 
total of $1,500. 


From the foregoing it is apparent that if property which might be the 
subject of a “like kind exchange”’ has increased in value it should be exchanged 
and not sold if the taxpayer wants to avoid a tax on the gain. Conversely if 
the property has decreased in value it should be sold and not exchanged so 
that a possible tax benefit may be derived from the loss. 


I presume that all of you have been confronted by, and struggled with, 
Section 117 of the Internal Revenue Code as modified by Section (j) thereof. 
The first point to remember is that in order to take advantage of this provision 
of the statute, the property must be held for more than six months. It seems 
perfectly clear from the rulings of the department that the sale of farm lands, 
machinery, and equipment, by persons other than dealers, constitutes the sale 
of capital assets. 


On the cash basis, the proper method for computing the profit on sales of 
livestock causes frequent difficulty. Where livestock are bred and raised on the 
farm and then sold, the total amount realized must ordinarily be included in 
the gross income. If the livestock have been purchased, however, the profit is 
determined by deducting the cost from the sales price. It is important to note 
though that if the livestock sold were purchased originally for draft, breeding 
or dairy purposes and not for resale, the cost price must be reduced in deter- 
mining the profit on the same by the amount of depreciation allowable on such 
animals during the time they were owned by the taxpayer. Even if no depre- 
ciation has actually been claimed and allowed on returns filed for previous 
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years the cost price must be so reduced by the amount which would have been 
allowed. 

It has always been my contention that the so-called accrual or inventory 
method of reporting farm income is unfair to the Western Kansas farmer. It 
is a simpler matter to change to the cash basis. A timely letter to the Com- 
missioner of Internal Revenue will result in permission being granted without 
any penalty since the only items which are accrued are inventory items. 

My time is running out and I have this observation to make in conclusion. 
Your clients are going to be called in and most of them will be so upset they 
will be willing to pay any price for peace.. Revenue agents and deputy col- 
lectors are not always infallible. If you find them unreasonable, remember 
that you may request a conference with the agent in charge; if you are not 
satisfied then, you may go to the technical staff and to the U. S. Tax Court and 
finally before actual trial may have a conference with the attorney representing 
the government. A recent tax court calendar set in Kansas City listed 56 cases 
— seven of them were tried. 
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KANSAS LEGAL INSTITUTES, 1948-1949 


(A Series of Instructive Courses Designed for the Practicing Lawyer) 


By COMMITTEE ON LEGAL INSTITUTES 
of the Bar Association of the State of Kansas 


FOREWORD 


The theory upon which the Kansas Legal Institute program is based is 
that practicing lawyers will benefit by listening to a lecture and discussion 
dealing with their ordinary problems. The Bar Association of the State of 
Kansas sponsors this program as a service to all lawyers of the state regard- 
less of membership in State, District, County or local Associations. 

Arrangements for and actual conduct of the Institutes rests with the Dis- 
trict, County and Local organizations, but the State Committee is anxious to 
assist in the choice of dates, speakers and subjects. All lawyers are urged to 
develop interest in the institutes within various Associations and it is hoped 
that each District, County and Local Association will have at least one Insti- 
tute before the May, 1949 meeting of the State Association. 


CONDUCT OF INSTITUTES 


While each organization has its own problems and needs and therefore 
no strict program can be established for the holding of Institutes, the follow- 
ing plan has proved successful in the past and is worthy of consideration: 


. Meeting convenes at 3:00 p.m. 
. Discussion by speaker (45 minutes) followed by questions from the floor and 
round table. Recess at 5:00 p.m. 


. Informal get-together (with refreshments if available) where local lawyers and 
visitors can become better acquainted. 


. Dinner at 6:30 p.m. and short discussion of Bar Association matters. 
. After dinner, discussion by second speaker (45 minutes) followed by questions 
from the floor and round table. 
. Adjournment at 9:00 p.m. 
(Some Associations have had success in their Institutes by starting at 2:00 p.m. 
and having two afternoon subjects.) 


Local Courts in the area where an Institute is held should adjourn on the 
day of the Institute so that all lawyers can attend. 


ARRANGEMENTS 


Any District, County or Local Bar Association or group of lawyers may 
atrange through the Legal Institutes Committee of the State Bar Association 
for the holding of Legal Institute(s) by informing the Chairman, F. C. Bannon, 
Leavenworth, of the dates and speakers desired. The Chairman will then 
secure the desired speakers. Alternate choices should be made to allow for 
possible conflicts in the speakers’ engagements and in order that the better 
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and more up-to-date papers may be prepared and presented, ample time should 
elapse between the choice of the speakers and date of the Institute. Printed 
or mimeographed notices should be mailed to all lawyers in the vicinity of 
the place where the institute is to be held. Forms for such notices can be 
obtained from this Committee. 


EXPENSES 


Traveling and other expenses of the speakers will be paid by the Asso- 
ciation holding the Institute. Experience has proven that the best way to 
defray all expenses of the Institutes is that a lump sum charge be made each 
member and visitor to include speaker’s expenses, refreshments and dinner. 
Naturally, the amount of such costs varies with the type of Institute and extent 
of entertainment, etc., offered. 


SCHEDULE OF COURSES AND SPEAKERS 


. Problems of Administrative Law 6. Problems in Law of Evidence 


A. Judicial Review and Administrative A. The Hearsay Rule and Its Excep- 
Procedure tions 
Dr. James B. Smith, Lawrence Ambrose Johnston, Manhattan 
B. State Procedure . Medical Evidence 
Hon. F. J. Moreau, Lawrence Simeon Webb, Pittsburg 
Harold Medill, Independence . Transactions with Deceased 
Persons 
. Problems of Appellate Practice Steedman Ball, Atchison 
Walter G. Thiele, Topeka 
. Problems in Law of Federal Procedure 


. Problems of Automobile Law A. Civil 
A. Plaintiff's Viewpoint T. M. Lillard, Topeka 
George Templar, Arkansas City B. Criminal — 
B, Defendant's Viewpoint Gene Davis, Topeka 
Willard L. Phillips, Kansas City 
George B. Powers, Wichita . Labor Law 
Balfour S. Jeffrey, Topeka 
. Problems of Bankruptcy Law 


ree saa oe . Problems of Law Practice 
. Recent Developments an nder 
Rese ‘eatina A. Law Office Management 


Hon. E. R. Sloan, Topeka a E. may oe 


. Problems in Corporation Law . Problems in Oil and Gas 


A. Corporation or Partnershi A. Impli in Oi 
Edward M. Boddington, P mplied Covenants in Oil and Gas 
Kansas City J. B. McKay, El Dorado 
. Limited yom # B. Oil and Gas Leases and Royalties 
Raymond F. Rice, Lawrence A. W. Hershberger, Wichita 
. Organization of Corporation Duffy Hindman, Stockton 
W. D. P. Carey, Hutchinson George Collins, Wichita 
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C. Conservation of Natural Resources 
Jeff A. Robertson, Topeka 


11. Problems of Probate Law 


Samuel Bartlett, Wichita 
Ross Borders, Independence 


12. Problems in Real Property Law 


A. Abstract Examination and Uniform 
Standards for Title Opinions 
Margaret McGurnaghan, Topeka 
Elmer Euwer, and 
C. E. Vance, Liberal 
Lloyd Ruppenthal, McPherson 
Raymond Letton, Pittsburg 
. Abstracter 
Marvin Wallace, Kingman 
G. Lee Chadborn, Kansas City 
. Pro Curative Statute of 1949 
I. M. Platt, Junction City 
Elmer W. Columbia, Parsons 
Riley W. MacGregor, 
Medicine Lodge 


13. Problems in Law of Taxation 


A. Forms of Business Organization 
and the Tax Laws 
Lester Morris, Wichita 
B. Income Tax 
Phillip H. Lewis, Topeka 
C. Estate, Gift and Inheritance 
Ellis Bever, Wichita 
D. Public Accountant and Tax Con- 
sultant 
Leslie Tupy, Lawrence 


14. Problems in Trial Practice 


A. Instructions to Jury and Special 
Questions 
J. G. Somers, Newton 
. B ion for Trial 
ue Royce, Salina 
. Jury Trial riences 


George Seifkin, Wichita 
. Trial Technique 
D. Arthur Walker, Arkansas City 


. Shorthand Reporter 
Lura N. Middaugh, Kansas City 
. Mistakes a Trial Judge Too Often 


Sees 
Karl Miller, Dodge City, Kansas 


. Problems in Law of Workmen's Com- 


pensation 


Joe Nickell, Topeka 


. Joint Tenancies 


George Spradling, Wichita 


. Municipal Law 


A. Generally 
Max Wyman, Hutchinson 

B. Municipal Parking Lots 
Alton H. Skinner, Kansas City 

C. Bond Issues and Their Preparation 
W. P. Timmerman, Topeka 


. The Traffic Court Problem 


Clayton M. Davis, Topeka 
Eldon E. Sloan, Topeka 
Russell L. Stephens, Kansas City 


Respectfully submitted, 


N. E. SNYDER 

HERMAN W. SMITH 
BALFOUR JEFFREY 
WILLIAM TINKER 

R. Y. JONES, JR. 

PAUL W. APPLEGATE 

D. B. LANG 

JAMES E. TAYLOR 

L. I. MORGAN 

O. B. Empson 

F. C. BANNON, Chairman 
Committee on Legal Institutes 
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CITY ATTORNEY’S PAGE 


By THE Ciry ATTORNEYS’ ASSOCIATION OF KANSAS 
(Organized May, 1948) 


James W. PuTNAM, Emporia, President 
Frep W. ALEY, Wichita, Vice-President 
RoBERT E. FERGUSON, Marysville, Secretary-Treasurer 


Twelve Cities Join NIMLO 
The following cities have now officially 
affiliated with the National Institute of 
Municipal Law Officers: Atchison, Coffey- 
ville, El Dorado, Emporia, Hutchinson, 
Junction City, Kansas City, Liberal, New- 
ton, Ottawa, Topeka, Wichita. 


Court Digest Started 

Under the direction of Jack McKay, 
Assistant in the Bureau of Governmental 
Research, Kansas University, plans are 
moving forward for the issuance of a 
Bulletin of District Court Decisions per- 
taining to municipalities. All City Attor- 
meys are urged to cooperate with this 
effort. The Bulletin, when issued, will 
prove very serviceable to all member cities. 


Committees Appointed 


The President has made the following 
Committee appointments for the year: 
Legislation: Richard C. Woodward, Chair- 

man; Albert B. Martin, Charles C. 

Calkins, W. C. Gould, John Fontron, 

Evart Garvin. 

Relationships with NIMLO: Edmund L. 
Page, Chairman; C. L. Hoover, George 
T. McNeish. 

1949 Convention: Frank L. Ersch, Chair- 
man; L. W. Chesney, Gordon N. Low- 
ery, Tom J. Butler, Jr., Wayne Lock- 
ridge. 

Bulletin on District Court Decisions: 
Charles D. Stough, Chairman; Lee R. 
Stanford, Clark Howerton, Delmas 
Haney. 

Directory: James L. Galle, Chairman; 
R. A. Cox, H. L. Shepperd, Paul J. 
Donaldson. 


District Meetings: W. J. Burns, Chair- 
man; Ernest Blincoe, Dan R. Aul, W. 
M. Shaffer, Edwin G. Westerhaus. 

Relationship with Kansas Bar Association: 
L. A. McNalley, Chairman, Orin Jordan, 
D. G. Smith, Howard Harper, L. L. 
McLaughlin. 

Traffic and Safety: Frank W. Liebert, 
Chairman; Albert S. Teed, Donald 
Hickman, W. K. Dillenberger, Max 
Hamilton. 

Courts and Law Enforcement: J. Sidney 
Nye, Chairman; Robert B. Morton, 
Paul J. Donaldson, C. E. Sowers, T. D. 
Hampson, P. W. Stephens. 

Financing Methods and Revenue Mea- 
sures: Milton Sullivant, Chairman; 
Claude I. Depew, Alton Skinner. 

Reports from all Committees will be 

resented at the annual Convention to 
held in connection with the State 
Bar meeting May, 1949. 


Membership Reaches 43 

The Association now has 43 members 
and the Secretary reports that new mem- 
bers are joining regularly. The latest list 
of member cities include the following: 
Atchison, Coffeyville, Fort Scott, Hutchin- 
son, Kansas City, Lawrence, Topeka, 
Wichita, Arkansas City, Augusta, Beloit, 
Chetopa, Clay Center, Concordia, Dodge 
City, El Dorado, Emporia, Fredonia, 
Garnett, Girard, Herington, Independence, 
Junction City, Kingman, Liberal, Marys- 
ville, McPherson, Minneapolis, Neodesha, 
Newton, Oswego, Paola, Winfield, Al- 
mena, Axtell, Hays, Frankfort, Milford, 
Nickerson, St. John, Valley Center, Valley 
Falls, Florence. 
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BIOGRAPHICAL SKETCHES 
In this issue appears a biographical sketch of our President, Thomas M. 
Lillard of Topeka. Present plans are to publish similar sketches of the pro- 
fessional and public life of future Presidents of the Association in the August 
issues of the Journal. — F. C. 


COMMENDABLE COOPERATION 


The cooperation of members of the Bar Association of Kansas and its 
afliated organizations as evidenced by their Journal contributions in the way 
of articles, communications, comments and criticisms is commendable. 

The Editorial Boards of the two law schools, Washburn and Kansas Uni- 
versity, are in the process of working out cooperative arrangements for the 
exchange of views and information. Since the beginning of the current school 
year, informal meetings of representatives of the student and faculty members 
of the Journal Editorial Boards have been had. More meetings are in pros- 
pect. The practical results should be the avoidance of duplicity of effort, the 
furtherance of friendly relations and the continuance of their respective Law 
School Sections in the Journal. 

The members of the bar, the law students and the faculty members 
undoubtedly will benefit from these cooperative efforts as they are reflected 
in the pages of the Journal. — F, C. 
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Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


MEMBERSHIP ROLL CORRECTIONS 
The following names should be added to the Association’s Membership Roll as 
printed in the August 1948, issue of the Journal: 
Walter L. McVey, Jr., Independence 
Oscar M. Yount, Galena 
Any member whose name does not appear on the printed Membership Roll is 


urged to notify Beryl R. Johnson, Secretary of the Association, New England Build- 
ing, Topeka. 


CONCERNING STATE BAR EXAMINATION 


By THE ALLEN COUNTY Bar ASSOCIATION 


Recently at our bar meeting we got to discussing the bar examination. We are 
sure that we will not be alone in believing that most of the lawyers in the State of 
Kansas feel much as we do concerning the present day system of admitting lawyers to 

tactice. Not that the present system isn’t being run in a fine and efficient manner and 
is and has produced able and competent lawyers, but that any system can be improved 
upon. If such improvement is to come about, it must be done by the ones most 
interested in its improvement, being we the lawyers of the State of Kansas. 


We feel that the present examination by the state board of law examiners should 
be eliminated as to graduates of the University of Kansas Law School and graduates of 
the Washburn University of Topeka Law School. That the examination should be con- 
tinued as to law-office students registered under Rule No. 34 and all applicants that are 
graduates of accredited colleges and also hold a degree of bachelor of laws from schools 
other than the two named e. 


Each of these law schools has a strong faculty, high standards and strict require- 
ments for graduation. Surely, during the three year law course, the teachers have a 
better opportunity to determine the fitness of the students to be graduated and become 
eligible to practice law in Kansas than can the Board of Bar Examiners possibly ascertain 
in a twelve hour examination given over a three day period with the results of the 
examination being announced the following day. 

If the Bar Examiners must give examinations, let them be given while the students 
are still in law school. The Bar Examiners and the law school faculty should work more 
closely together so that when the student receives his degree in law that degree auto- 
matically entitles him to go before the Supreme Court and take the oath and be admitted 
to practice at once in the Courts of Kansas. 

This would necessitate the changing of the appropriate statutes, mainly the pro- 
visions 7-122 and 7-123 of the General Statutes of 1935, and in the 1947 Supplement. 
Under 7-103 the Supreme Court could make such necessary rules. The following 





CONCERNING STATE BAR EXAMINATION 213 


changes would be necessary in our estimation: As for the petition, required at Rule No. 
35, in 7-122 of the General Statutes of 1935, make a petition a necessary prerequisite 
to entering either of the two above named schools showing good moral character and 
the required certificates signed by a judge of the district court and three members of 
the bar of the county where he resides, as shown by Rule II in 7-123; also as to the 
educational requirement shown at Rule IV in 7-123, make this a prerequisite to 
admittance to the law schools. Then at the end of the three year law course let the 
diploma from either school be sufficient proof of the person’s qualification to be 
admitted, thus admitting the person to practice in all the courts of this state upon taking 
the oath prescribed. 

It is not our desire or intention to lessen in any way the requirements for admit- 
tance to practice, but to make the requirements more effective. work of the state 
board of law examiners is to continue, but in a different manner. Instead of the present 
day after graduation examination, they are to work with the faculties of the two schools 
and see that their list of requirements and semester examinations are sufficient and 
adequate to prove a person’s ability to practice. In this way they can watch a person’s 
progress over a three year period, instead of the present three day period. 

The place to eliminate the persons lacking the necessary ability and qualifications 
is during the three years in law school and not to deny a law school graduate the 
opportunity to enter practice because of his failure to prove his ability on a three day 
test. Because of the circumstances and undue pressure on persons during this examina- 
tion some very capable persons because of their mental attitude and nervousness fail to 
pass the examination. 

The present method of examination can only bring about one of two results: first, 
too many pass and it becomes a formality at which the general public laughs and says 
“It doesn’t mean a thing, anybody can pass it” or, secondly, too many fail to pass and 
it brings disgrace to the law schools and the general public says “What is the matter 
with that school, doesn’t it teach the students the law?”” No one from Allen County 


has flunked the bar examination this year, so no one need think we have an axe to 
gtind or any prejudice. 
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MISREPRESENTATION IN LIFE INSURANCE APPLICATIONS: 
AN ANALYSIS OF THE KANSAS LAW AND A PROPOSAL 
FOR REFORM 


By BERTRAM HARNETT* 
I. INTRODUCTION 


Misrepresentation is no stranger to the life insurance application. While 
this observation is readily apparent from the volume of litigation, the reasons 
for the companionship are rooted in several very practical, but extra-legal, 
factors. From where the applicant sits, the information elicited by the insurer 
is often technical, calling for an unacquired expertness in the field of medicine 
and life insurance underwriting. Oftentimes the insurer's curiosity runs strong 
in fields where the applicant’s memory has long since faded. And, of course, 
applicants are just people with the representative frailties; there are the out- 


*Associate in Law, Columbia University School of Law; Seomert Visi fessor 
of Insurance Law, University of Kansas School of Law y Vielting Acstetent Pretes 
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right cheaters, and those who merely give themselves the benefit of the doubt 
in all borderline situations. From the vantage point of the insurer, a normal 
commercial yearning to receive maximum income with a minimum distribution 
of benefits if often buoyed by the happy discovery that there is a possible 
escape from liability neatly presented in an application statement. Since there 
are usually substantial sums of money involved, the human factor is con- 
siderable. 
Life insurance contracts are important in the social structure,’ both for 
the monetary element and the expectations of dependents and other interested 
beneficiaries. Too, the investment feature of life insurance is meeting increas- 
ing recognition. There is need for certainty in these transactions, then, and 
defenses which enable avoidance of contractual liability must be analyzed care- 
fully. In this analysis, two conflicting principles must be noted. First, the 
notion that there must be some approach to equality of risk among those 
paying the same premiums is basic in insurance organization, and if the insurer 
were not entitled to rely on the application statements, evaluation of the risk 
for premium purposes could only be reached after a costly investigation, the 
cost being shifted to the public. But secondly, though the applicant is not an 
expert in life insurance selection, he does have certain security expectations 
nurtured by his life insurance policy. As a result, a principle exists in favor 
of protecting the insured from avoidance on account of immaterial or innocent 
statements. 

Although a discussion of the law of insurance warranties is beyond the 
scope of this article, it is necessary here to distinguish between warranty and 
representation in insurance law. A warranty is a term of an insurance con- 
tract “which has the effect of requiring, as a condition precedent of the taking 
effect of such contract or as a condition precedent of the insurer's liability 
thereunder, the existence of a fact which tends to diminish, or the non-existence 
of a fact which tends to increase, the risk of the occurrence of any loss, damage, 
or injury within the coverage of the contract.”* A representation is “‘a state- 
ment as to past or present fact, made to the insurer by . . . the applicant . . . 
at or before the making of the insurance contract as an inducement to the 
making thereof.”* The traditional distinction is based on the fact that the 
warranty is actually a term of the contract, being either written in patently or 
directly incorporated by reference. The representation is a statement, extrinsic 
to the contract itself, which induced the insurer to contract. The notable point 
is that by the common law distinction, a statement by the insured incorporated 
as a part of the policy is regarded as a warranty, the distinguishing line being 
solidly drawn at the inclusion of the statement as a term of the written 
contract. 


However, so far as life insurance is concerned the traditional common 


1 The interest of the state in the business of insurance is now unquestioned. Witn f 
that the law of life insurance is primarily statutory. . sah eoacinceae 
2 — wy nage a. 150 (1939). . 
ote the singular meaning of “warranty” in insurance law. One should not confuse it 
with the promissory character of the sales warranty. See Pat wi 
Law, Ba ‘a an 7 oo (1984). y atterson, Warranties in Insurance 
3 mS See. Saw p-- (1939). . 
e lous rtance of characterizing a statement correc is that in the case of 
warranty the strict doctrine of literal compliance looms large. The law as to representations 
is more liberal. The application of warranty rules weighs heavily in favor of the insurer. 
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law distinction has been generally upset by statute. The so-called “entire con- 
tract” statutes typically provide that the policy itself, with the application, if 
physically annexed, constitute the entire contract between the insurer and the 
insured.* This, of course, eliminates incorporation by reference, oft marked 
by abuse when a mutual insurer came forward with a defense founded on the 
smallest print of the most obscure passage in the numerous by-laws. Of more 
importance to the subject matter at hand is the provision deeming all state- 
ments by the insured as representations, and not warranties.® Since by statute 
the annexed application is part of the contract, under common law rules the 
statements therein would be regarded as warranties. However, by this statutory 
mandate, in the majority of states, these statements are deemed representations, 
notwithstanding the fact that they are terms of the contract. The corollary of 
the provision that the policy and application, if attached, constitute the entire 
contract, along with the provision deeming all statements by the insured as 
representations, is the provision generally found that the life insurer can avail 
himself of a misrepresentation as a defense only if the misrepresentation is 
contained in an annexed application.* The importance of the application for 
life insurance so far as misrepresentation is concerned is instantly obvious." 

The representation is normally an answer written out by the insured in 
response to a question framed in the application. This response may be a 
simple “yes” or “no”; even a check-mark “V” would be sufficient.* At this 
point, it is to be noted that questions of agency and improper execution of 
the application by agents are not treated in this article. This is not to say 
that the agential discussion is unimportant, for the role of the agents, including 
doctors, is often of decisive effect in determining whether a misrepresentation 
has truly been made. Space does not permit discussion of this vital area.’ 
Hereafter the assumption will always be that the statement made is that of 
the applicant. 


II. COMMON LAW BACKGROUND 


a. Character of the misre presentation 
Before launching into a discussion of the Kansas law, it would be appro- 
priate to examine the general common law approach as background setting. 
The early marine rule in England as to misrepresentations was that a material 
misrepresentation by the insured was grounds for avoidance of the policy, and 
this was true even though the misrepresentation was innocent.’ This view, 


Pay he s wording of the Kansas siatute, ru ; 73 yt ‘in absen 

ie exa » an he w 

has received no judi treatment. — aman " veshaheranens 

6 There are different formulations of this provision. Kan. G.S. 40-420 (2) (Supp. 1947): “No 
such statement or statements shall be used in defense of a claim under the policy unless 
contained in a written application, and unless a copy of such statement or tements 
ea a a ge aE Rt AR 

$ . . . . . . *e . a wal 
application ... shall admissible in evidence .. . unless attached.” 

7 In insurance generally tation may be written or oral. This is apart from the en- 
tire contract provisions narily applicable to life insurance. In usual practice, however, 
representation questions arise w the insured’s tement is a written response to the 
insurer’s questions. Therefore the law of tation has most to do with those branches 
of insurance which juire written applica namely, life, accident and health, and some 
casualty insurance. 

8 Becker v. Kansas Surety Co., 105 Kan. 99, 181 Pac. 549 (1919). 

9 See 81 A.L.R. 833 (1982); 117 A.L.R. 790 (1988); cy ——- 

ford Mawstela: ly known as the father of commer- 
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of course, is aligned symmetrically with the accepted contract rule that a con- 
tract may be rescinded for innocent material misrepresentation. 

According to Professor Vance, the English marine rule has carried over to 
the majority of American courts in dealing with life insurance representations 
in the absence of statute." This view, that an innocent material misrepre- 
sentation of a past or present fact will entitle the insurance company to avoid 
the policy,’ finds a substantial body of authority, of which a prominent case 
is Banker's Life Ins. Co. of the City of New York v. Miller.* There has 
been a growing tendency, however, to favor the insured in the case of the inno- 
cent misrepresentation. In the expression of this feeling, many courts impose 
a requirement of knowledge of the falsity of the misrepresentation or bad 
faith of the misrepresenter before avoidance is permitted. Metropolitan Life 
Ins. Co. v. Burno™ is illustrative of this position. 


b. Materiality 


Misrepresentation must be material to allow avoidance anywhere, but the 
tests of materiality often vary. The most common formulation probably 
includes the use of two basic words, “prudent” and “would.” Although this 
test is capable of different wording, it is basically “If he had knowledge of the 
true facts, would a reasonably prudent insurer have made this contract.”"* A 
less rigid test, is what “might this insurer’ have done.*® Still another is New 
York’s hybrid “would this insurer’ test, as seen in Section 149 of the New 
York statute. 

The burden of establishing materiality falls upon the insurer. In many 
cases the court as a matter of law declares facts material. This often is a result 
of the court’s own lay judgment, effected without a showing as to the practices 
or usages of the insurer or insurers generally.’ Today, evidence of insurance 
company practice is generally admissible. Evidence of the practice of insurers 
in general is more likely to be received in a jurisdiction adopting the “reason- 
ably prudent insurer would have’”’ test. 


It is to be borne in mind that, consistent with the traditional law of mis- 
representation, the insurance company must have relied on the material mis- 
representation, and if the insurer knew the true fact, he was not misled or 
induced. As to facts which the insurer did not know, but could have dis- 
covered by investigation, there is generally no duty of inquiry.’* One excep- 
tion to this is the situation where a misrepresentation is as to the fact of prior 
medical consultation, and the insurer is charged with possession of a Medical 
Information Bureau card.” In this situation, the insurer has a “duty” to make 
11 Vance, Insurance 362 (2d ed. 1930). 

th insured,’ “though the reverse situation can arise, ft 1s too rare an occurrence 


(1904). 
2d 519 (1941); accord, Northwestern Mutual Life Ins. Co. v. Wiggins, 


v. Ontario Metal Products Co. Ltd., [1925] A.C. 344 (P.C.); 
Y. v. Middlemise, 103 Utah 429, 135 p oe 405 (1943). wae 
j 213 Ind, 378, 12 N.E. 2d 952, 115 A.L.R. 93 (1988). 

an eGhree™ 109 F. 2d 469 (C.C.A, 6th 1940). See 


18 Insurance, 571-2, note 3(a-e) (1947). 
19 Columbian Nat. Life Ins. Co, v. Rodgers, 116 F. 2d 705 (C.C.A. 10th 1940), cert. denied, 813 
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further inquiry, and is chargeable with the knowledge which he could thereby 
reasonably have obtained. 


c. Fact versus opinion: An analysis 


Analytically, it is necessary to distinguish between representations as to 
past or present fact and representations as to y aye Courts following the 
Banker's Life v. Miller rule allow avoidance for innocent or fraudulent mis- 
representation of fact, the crucial inquiry relating to the difference between the 
proposition of fact as stated and the actuality of the fact as it is subsequently 
discovered. A representation of opinion, however, is not necessarily a mis- 
representation if the situation as set forth in the stated opinion differs from 
the fact which actually occurred. This is because a representation of opinion 
is really a representation of a certain state of mind existing in the opiner. The 
one who opines is saying, in effect, “I have a certain belief.” Whether the 
opiner does or does not have that belief is a matter of fact.” He either has the 
belief, as he says, or he is not veracious and does not have the professed belief. 
Proceeding further, it is quite conceivable that a belief may be veracious, and 
yet its contents turn out to be false, so that if an applicant represents his state 
of mind as of a certain sort, and he really does entertain that state of mind, 
he is not guilty of a misrepresentation, even though the subject matter of the 
opinion is false, because the fact represented (i.e. state of mind) is true. 

It follows, therefore, that on the broad plane there is no separability 
between representation of fact and representation of opinion, representation of 
opinion being nothing more than representation of a particular kind of fact. In 
jurisdictions which follow the style of Burno v. Metropolitan Life Ins. Co. and 
require a fraudulent imputation in matters of fact before avoidance is allowed 
to the insurer, it is readily obvious that misrepresentations of opinion (a 
species of fact) will not avoid unless made in bad faith. But even jurisdictions 
which follow the rule of the Banker's Life v. Miller case in holding that inno- 
cent material misrepresentation of fact is sufficient to let out the insurer 
habitually insist that fraud or bad faith be established when the misrepresen- 
tation relied upon is one of opinion.” Superficial analysis might yield the 
result that this is an inconsistency, for it is obviously possible to have an inno- 
cent misrepresentation of opinion. The applicant may incorrectly read the 
question or carelessly write an unintended response. Since a Banker's Life v. 
Miller jurisdiction allows avoidance on innocent material misrepresentation of 
fact, and there has been such, the jurisdiction should seemingly allow avoid- 
ance without a showing as to the malafides of the situation, and this is doubt- 
less so, if the mistake can be established. But note the true reasoning of the 
cases requiring fraud. The showing of bad faith ere is not an accompaniment 
to an established misrepresentation of fact, as is the case in the Burno v. 
Metropolitan Life view, but rather is used to show that the applicant really 
did not have the opinion which he tecited. Thus, the purpose of introducing 
evidence as to fraudulent conduct, in at least the Banker's Life v. Miller 


20 Regpesentations as to future conduct are no problem in the typical life insurance appli- 


21 “There must be a misstatement of an existing fact; man’s min 
much a fact as the state of his digestion.” Ra RE PY Ch, D. 459 (1882). 
22 Sommer v. Guardian Life Ins. Co., 281 N.Y. 508, 24 N.E. 2d 308, 311 (1939). 
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jurisdictions, in opinion cases, is to prove the fact of misrepresentation. The 
showing is probative on the issue of whether what the applicant stated to be 
his opinion was not his opinion. In the Burno v. Metropolitan Life jurisdic- 
tions, the showing of bad faith serves the same purpose, analytically viewed, 
in opinion misrepresentations, but goes further in requiring a fraudulent 
imputation to surround any known misrepresentation of fact. 

It is dangerous to reason from “fact” situations to “opinion” ones with- 
out keeping the true perspective in mind; two variables being the “Burno- 
Banker's Life” division of the cases and the probative purpose for which evi- 
dence of bad faith is offered in opinion cases. 

Finally, while it is easily stated that “fact” is a reality, and that “opinion” 
is a state of mind, the distinction is not always easy to see. The most con- 
venient definitive guide perhaps is the susceptibility of the reality to personal 
knowledge. Lay statements of technical matters thus tend to be opinion. In 
the long run, a build up of the individual cases is often required for clarity. 
Typical questions arousing dispute here touch on “good health,”* “preg- 
nancy’”** and freedom from obscure or latent diseases,* and whether they are 
fact or opinion. 


III. THE KANSAS LAW: WHAT IS IT? 
Section 40-418 of the Kansas General Statutes (1935) reads: 


“No misrepresentation made in obtaining or securing a policy o 
& g y 


insurance on the life or lives of any person or persons, citizens of the 
‘state, shall be deemed material or render the policy void unless the 
matter misrepresented shall have actually contributed to the contingency 
or event on which the policy is to become due and payable.” 


So far as plain meaning canons of construction are concerned, this statute 
apparently occupies the entire field of misrepresentation. The sweeping phrase 
“no misrepresentation . . . unless” seemingly leaves little room for applica- 
tion of the common law rules in this area. However, a series of very restrictive 
interpretations have succeeding in neutralizing the statute to an indeterminate, 
yet obviously substantial, degree. The inquiry here will now be as to the 
ptesent vitality of the statute, and as to the methods by which the Kansas 
courts have supplanted as well-as supplemented it. 


The statute” has been controlling in but few known cases. Perhaps the 
best technique for discovering the coverage of the statute would be to subtract 
each class of cases which has been held to be beyond its purpose and scope. 

It seems settled that the statute does not apply to fraternal benefit society 
certificates.” This is because of a construction of Section 40-704 of the Kansas 


23 Ibid. 
24 Satterlee v. Modern Brotherhood, 15 N.D. 106 N.W. 561 (1906). Contra: Blades v. Farmers 
05 Metro iitan Lif Ins, a 0, 5 Pac he De 2a 519 (1941 
e v. Burno, ass. ; Day v. Nat’L 
ag Ramet ite na Oo, 144 a. G18 G2P2 4 BIS Ca soaer type. ta 
ve “con e loss” statute as to 
siarepresentasions. See Mo. Rev. Stat’ § 5843 (1939) and R.I. Gen. Laws, c. § 12 (1938). 
The uri statute has received a much broader interpretation than the Kansas counter- 
ar & lasgow v, Woodmen tthe W 1d, ‘oT Kan, 854. 191 Pace 470 (1920); Hi 
v. or ac. ; Hiatt v. Woodmen 
of the World, 107 Kan. 359, 191 Pac. 472 (1920). _ * 
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General Statutes (Supp. 1947) ; this latter statute provides that fraternal bene- 
fit societies are not governed by insurance laws in which they are not expressly 
designated. 

The misrepresentation statute has been declared inapplicable to an appli- 
cation for reinstatement of a policy of life insurance. Conditions precedent, 
such as the “policy not to take effect until delivered to the insured in good 
health” clause, have been held outside of the statute.?® Doubt that the statute 
is applicable to accident and health insurance policies was dispelled in Elliff v. 
Interstate Business Men's Acc. Co., ® although it must be noted that all cases 
so applying it involve such a policy with benefits payable in case of death. 
Russell v. United Casualty Co.* involved an accident and health policy with 
death benefits, but there the suit was by a living insured who claimed sickness 
benefits. In broad obiter the court intimated that the statute was not applicable 
to accident and health policies generally and all but overruled Becker v. Kansas 
Casualty & Surety Co. (a suit for benefits, brought by the beneficiary, for 
accidental death of her husband). On that point the E/liff case restores the 
Becker case, however, and the Russell case, if still good law, is certainly limited 
to its precise facts. 


Mention of the Becker case leads to a discussion of the most troublesome 
feature of this problem. The deceased insured, in that case, misrepresented 
that he had no other accident or health insurance, and that he had never previ- 
ously received any indemnity for accidental injury. In addition he represented 
that he had never been ruptured when in fact he once had been. The deceased 
later died from an alleged accidental gun shot wound. In construing Section 
40-418, the court experienced no difficulty in finding that the statute barred the 
defense of the rupture misrepresentation because it could not be said that the 
old rupture contributed to the death by accidental gun shot. But the court then 
proceeded to strip down the range of the statute considerably, holding that 
provision inapplicable to facts which relate only to the moral risk. “The court 
holds that a different rule applies whether the facts misrepresented or fraudu- 
lently concealed are such as increase the moral risk, and which, if known by the 
insurer, would probably have prevented the issuance of the policy. Misrepre- 
sentations of this character, although they do not directly contribute to the 
contingency of death, are deemed not to be within the purpose of the statute. 
Such misrepresentations never can contribute to the contingency insured 
against, and therefore it is held that the statute does not apply to or render 
them harmless.”** 


The consequence of the court’s refusal to entertain moral risks within the 
four corners of the statute is that such misrepresentations as relate to amounts 


wn v. Metropolitan Life Ins. Co., 146 Kan. 300, 69 P. 2d 1110 (1987). not 
ith National Reserve Life Ins. Co. v. Humphreys, 145 1 Ps ae 296 
e Missouri court has no difficulty in applying its statute to reinstatement 
. See Jenkins v. Covenant Mutual Life Ins. Co., 171 Mo. S.W. 
(1920); Masson v. Metropolitan Life Ins. Co., 36 S.W. 2d 
Hurt v. New York ag Ins. 
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of other insurance, prior rejections, prior benefits received, and similar subjects 
are not treated in accord with an apparent legislative mandate. The wording 
of the statute, “No misrepresentation . . . unless” seems to be a clear mani- 
festation of intent. The judicial making of the moral risk distinction, while 
perhaps reducing the statute to sensible proportions, is nevertheless created 
from whole cloth. The courts of Missouri have adopted a broad interpre- 
tation, holding that their statute precludes moral risks.** Nebraska, which has 
a general “contribute to the loss” type statute embracing all representations 
and warranties, has likewise had no trouble in enforcing the statute in moral 
risk misrepresentation cases.*° 


This about completes the subtraction from the whole field of misrepre- 
sentation. Now what is left on which the statute can operate? The formu- 
lation tentatively may be that Section 40-418 applies to misrepresentations of 
physical condition. The insurer asserting the defense of misrepresentation must 
place his case within the statute. Therefore, where the misrepresentation is as 
to a stomach ulcer operation®® or gastritis,’ for example, the insurer to succeed 
must carry the burden of materiality and causative contribution. Though the 
statute, alternatively phrased, leaves room, microscopically construed, for an 
argument of avoidance on the contribution to the loss of an immaterial fact, 
that possibility cannot be seriously pursued. 


There is one difficulty in dismissing the coverage of the Kansas statute 
to representations of physical condition, however, and that is the case of De Pee 
v. National Life and Acc. Ins. Co.** There, the applicant misrepresented his 
occupation as ‘plasterer’ for a certain period. In reality he was then a convict. 
Later the applicant was killed in a gun fight with a sheriff occasioned by his 
fresh commission of a crime. The Kansas court, notwithstanding its view in 
the Becker case, said, “It is a matter of common knowledge that there is or 
may be a moral risk involved in the character of an applicant for life insurance 
.. . De Pee’s predilection to a career of crime was involved in the very circum- 
stances which culminated in his violent death, and the matters misrepresented 
in his application were material under . . . 40-418.’*° Obviously, then, the 
Kansas court has not excluded all moral risks from Section 40-418, but in 
reality distinguishes between kinds of moral risk. The first kind is of the ilk 
of the Becker case, namely, other insurance carried. This kind of moral risk 
is not so much a cause of the insured event as a sign or warning that the insured 
event is more likely to happen, or will happen sooner, than the insurer typically 
anticipates. Applicants do not consciously over-insure, and then find that the 
over-insurance drives them to cause the insured event, as a general proposition. 
Most usually the fraudulent design is first present, and the over-insurance does 
not cause it so much as reflect its existence. But in the moral risk of the De Pee 
34 Yan Central Mutual Ins. Ass’n, 77 S.W. 2d 148 EG Ct. A M 

prec recluded. defense of misrepresentation of ~y? re ection): i ugh” Vv. ne ' ite _ 
., 84 S.W. 2d 208 (St. Louis App., ) (statute —— uded defense based on 
misrepresentation of other hE, 
35 picCleneghan v.. London Guarantee & Accident Co., 132 Neb. 131, 271 P. 2d 276 (1937) (Neb. 
§ 44-358 (1943), the general “contribute to the loss” statute, precluded a defense 
of . Deapueocntaties as to prior medical consultation in application for life insurance). 
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87 Jackson v, National Life & sos; Ins. Co., 150 Kan. 86, 90 P. 2d 1097 (1939). 
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General Statutes (Supp. 1947) ; this latter statute provides that fraternal bene- 
fit societies are not governed by insurance laws in which they are not expressly 
designated. 

The misrepresentation statute has been declared inapplicable to an appli- 
cation for reinstatement of a policy of life insurance.** Conditions precedent, 
such as the “policy not to take effect until delivered to the insured in good 
health” clause, have been held outside of the statute.”® Doubt that the statute 
is applicable to accident and health insurance policies was dispelled in Elif v. 
Interstate Business Men’s Acc. Co., ® although it must be noted that all cases 
so applying it involve such a policy with benefits payable in case of death. 
Russell v. United Casualty Co.™ involved an accident and health policy with 
death benefits, but there the suit was by a living insured who claimed sickness 
benefits. In broad obiter the court intimated that the statute was not applicable 
to accident and health policies generally and all but overruled Becker v. Kansas 
Casualty & Surety Co. (a suit for benefits, brought by the beneficiary, for 
accidental death of her husband). On that point the E/liff case restores the 
Becker case, however, and the Russell case, if still good law, is certainly limited 
to its precise facts. 


Mention of the Becker case leads to a discussion of the most troublesome 
feature of this problem. The deceased insured, in that case, misrepresented 
that he had no other accident or health insurance, and that he had never previ- 
ously received any indemnity for accidental injury. In addition he represented 
that he had never been ruptured when in fact he once had been. The deceased 
later died from an alleged accidental gun shot wound. In construing Section 
40-418, the court experienced no difficulty in finding that the statute barred the 
defense of the rupture misrepresentation because it could not be said that the 
old rupture contributed to the death by accidental gun shot. But the court then 
proceeded to strip down the range of the statute considerably, holding that 
provision inapplicable to facts which relate only to the moral risk. “The court 
holds that a different rule applies whether the facts misrepresented or fraudu- 
lently concealed are such as increase the moral risk, and which, if known by the 
insurer, would probably have prevented the issuance of the policy. Misrepre- 
sentations of this character, although they do not directly contribute to the 
contingency of death, are deemed not to be within the purpose of the statute. 
Such misrepresentations never can contribute to the contingency insured 
against, and therefore it is held that the statute does not apply to or render 
them harmless.”** 


The consequence of the court’s refusal to entertain moral risks within the 
four corners of the statute is that such misrepresentations as relate to amounts 
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of other insurance, prior rejections, prior benefits received, and similar subjects 
are not treated in accord with an apparent legislative mandate. The wording 
of the statute, “No misrepresentation . . . unless’’ seems to be a clear mani- 
festation of intent. The judicial making of the moral risk distinction, while 
pethaps reducing the statute to sensible proportions, is nevertheless created 
from whole cloth. The courts of Missouri have adopted a broad interpre- 
tation, holding that their statute precludes moral risks.** Nebraska, which has 
a general “contribute to the loss” type statute embracing all representations 
and warranties, has likewise had no trouble in enforcing the statute in moral 
risk misrepresentation cases.* 


This about completes the subtraction from the whole field of misrepre- 
sentation. Now what is left on which the statute can operate? The formu- 
lation tentatively may be that Section 40-418 applies to misrepresentations of 
physical condition. The insurer asserting the defense of misrepresentation must 
place his case within the statute. Therefore, where the misrepresentation is as 
to a stomach ulcer operation® or gastritis,*’ for example, the insurer to succeed 
must carry the burden of materiality and causative contribution. Though the 
statute, alternatively phrased, leaves room, microscopically construed, for an 
argument of avoidance on the contribution to the loss of an immaterial fact, 
that possibility cannot be seriously pursued. 


There is one difficulty in dismissing the coverage of the Kansas statute 
to representations of physical condition, however, and that is the case of De Pee 
v. National Life and Acc. Ins. Co.** There, the applicant misrepresented his 
occupation as “plasterer” for a certain period. In reality he was then a convict. 
Later the applicant was killed in a gun fight with a sheriff occasioned by his 
fresh commission of a crime. The Kansas court, notwithstanding its view in 
the Becker case, said, “It is a matter of common knowledge that there is or 
may be a moral risk involved in the character of an applicant for life insurance 
.. . De Pee’s predilection to a career of crime was involved in the very circum- 
stances which culminated in his violent death, and the matters misrepresented 
in his application were material under . . . 40-418."*° Obviously, then, the 
Kansas court has not excluded all moral risks from Section 40-418, but in 
reality distinguishes between kinds of moral risk. The first kind is of the ilk 
of the Becker case, namely, other insurance carried. This kind of moral risk 
is not so much a cause of the insured event as a sign or warning that the insured 
event is more likely to happen, or will happen sooner, than the insurer typically 
anticipates. Applicants do not consciously over-insure, and then find that the 
over-insurance drives them to cause the insured event, as a general proposition. 
Most usually the fraudulent design is first present, and the over-insurance does 
not cause it so much as reflect its existence. But in the moral risk of the De Pee 
34 Yancey v. Central Mutual Ins. Ass’n, 77 S.W. 2d 148 (K.C, Ct. App. Mo. 1934) (statute 
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type there is present a direct physical connection leading to the insured event. 
If a man is a wrongdoer, he is apt to get into trouble with the police, and 
violence flows proximately on the causal plane. The moral fact represented is 
a step leading to the insured event, not a sign-post pointing to it. While the 
distinction is susceptible to arch inquiry, both legally and psychologically, it 
evidently is the thread synthesizing the Becker and De Pee cases. 

The conclusion, then, as to the scope of the Kansas misrepresentation 
statute is that it applies to misrepresentations in applications for original insur- 
ance, with stock or mutual insurers, which relate to facts which can lead to 
the insured event on a direct causal physical chain of events. 

Three fundamental inquiries remain: 1) what is the law governing mis- 
representations beyond the statute; 2) if the statute governs, is innocent mis- 
representation enough or is bad faith required; and 3) what is the Kansas 
test of materiality? 

The general common law division between the Banker’s Life and Burno 
views has been indicated above. Kansas must align with one of these, for her 
courts leave many misrepresentations to common law rules, and therein, of 
course, lies the answer to the first inquiry. It is submitted that Kansas adopts 
the Burno approach, consistent with a Massachusetts jurisprudential back- 
ground, and even in absence of statute requires bad faith to accompany 
material misrepresentation of fact before avoidance is permitted. This writer 
knows of no Kansas case allowing avoidance for innocent material misre- 
presentation. Washington Life Ins. Co. v. Haney“ has been said to follow the 
Banker’s Life version of only looking to the effect of the knowledge on the 
insurer.** The same source also holds up the Becker case to bear out this point. 
On close inspection, however, the Haney case (in a confusing opinion) does 
not stand for that proposition and may even be regarded as inconsistent. 
Actually the insurer’s request for instructions, which asked for law along the 
lines approved in Banker's Life v. Miller was denied by the court. 

So far as the Becker case is concerned, it cannot be said that that case is 
any solace for the Banker's Life view. The court there expressly says, “it 
must have been a conscious rather than an innocent misrepresentation.’” 
Merely because the insurer prevailed in the Becker case is no ground for 
regarding Kansas as following the old English marine rule; rather, the court 
in that case found a fraudulent imputation. The fraternal benefit cases further 
bear out the bad faith inquiry. 

Scott v. National Reserve Life Ins. Co. presses directly on this point. In 
that case, there were two misrepresentations, one of fact, prior rejection, and 
the other of opinion, good health. The court distinguished between facts and 
opinion, showing an appreciation of the problem, and proceeded to find against 
the beneficiary on the ground that fraud appeared so conclusively that a 
directed verdict was in order. Although it is perhaps dictum, the court con- 
stantly refers back to bad faith as a requirement of avoidance for misrepre- 
sentation of fact, and the court indicated that more is required to show bad 
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faith in regard to “opinion” than to “‘fact.’** Bad faith was shown in regard 
to the fact (prior rejections) misrepresentation, and so the insurer was let out. 
This is a close case, with certain ambiguity, but the constant stress is on the 
applicant’s bad faith. The dissenting judge favored the beneficiary; he felt 
that though the statement was inaccurate, fraud was not sufficiently shown. 


In practice, the absolute innocent misrepresentation of fact (including the 
fact of opinion) is rare. That complicates all these cases and the law in gen- 
eral. Conscious misrepresentation appears even in most cases proceeding on 
innocent misrepresentation. 

As to the second inquiry, it is further submitted that bad faith is required 
for a misstatement to assume the mantle of “misrepresentation” within Sec- 
tion 40-418. This is borne out by a variety of factors, including the discussion 
incidental to the first inquiry. Initially, it is to be noted that all the cases under 
the statute involve a conscious misstatement. There is not an innocent misre- 
presentation case in the lot. Sharrer v. Capitol Life Ins. Co.” involved an 
uncertain fact situation. The applicant stated he had no disease of the stomach; 
in fact he did and shortly after died from a stomach ailment. While Professor 
Vance categorizes this as an opinion case,** thus explaining the bad faith 
inquiry, the court itself regarded the statement as fact, and in citing Section 
5290 (now 40-418) the court said that the good faith of the answer is ‘‘the 
scale-tipping thing” and not the truth.” 


In National Reserve Life Ins. Co. v. Jeffries the applicant represented 
himself as in good health. In finding for the insurer under Section 40-418 
the court stressed the point that the insured had been told by many doctors 
that he was in poor health. While it is not clear whether this point was invoked 
to show the fact that the applicant did not really hold the stated opinion or 
whether it was used to show that a conscious misstatement of a known fact is 
required under Section 40-418 before the “misstatement” is called “misrepre- 
sentation,” the court bracketed the scienter and the contribution to the loss. 


In Jackson v. National Life & Acc. Ins. Co. the court says, “In Day v. 
National Reserve Life Ins. Co., this court considered a case where the insured 
had answered in the negative when asked whether he had ever consulted a 
physician. This court held that the answer was not a warranty and that good 
faith in making the statement was sufficient even though it was incorrect as 
matter of fact.’“® The Day case is there treated with approval. 


This much is clear: no matter the logical niceties and general common 
law preponderances, in life insurance misrepresentations an insurer has never 
prevailed on an innocent misrepresentation of material fact in Kansas. While 
this, of course, is not conclusive, the ever readiness of the Kansas court to 
inquire into the knowledge of the misstater makes it difficult to believe that 
an innocent misstater will lose his policy. The feeling is that, through one 
device or another, the insurer will not prevail without a showing of the 
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knowledge of the falsity of the fact (opinion being a species of fact).™ 

Our third inquiry involves the Kansas test of materiality. While lan- 
guage akin to the “this insurer would have” test appears,” the Kansas test 
seems to be “what might this insurer” have done had he known the true facts. 
The Becker case states the test in this manner: “which, if known by the insurer 
would probably have prevented the issuance of the policy." “Would 
probably,” semantically scrutinized, doubtless is the operational equivalent of 
“might.” Later on it says, “might well have declined the risk.”°* Although 
she will hear testimony on the insurer's practice, Kansas follows the general 
judicial habit of leaping quite liberally to conclusions of materiality as a 
matter of law. 


IV. PROPOSAL FOR REFORM 
It is proposed to introduce into Kansas a representation statute™ substan- 
tially following New York Insurance Law, Section 149. 
The title of the section would be ‘Representations by the Insured.” The 
first paragraph of the text would duplicate the New York statute, reading 
as follows: 


1. A representation is a statement as to past or present fact, made 
to the insurer by or by the authority of the applicant for insurance or the 
prospective insured, at or before the making of the insurance contract as 
an inducement to the making thereof. A misrepresentation is a false 
representation, and the facts misrepresented are those which make the 
representation false. 


This statement is, of course, primarily definition. In the interest of clarity 
and precision of concept manipulation, such a section is necessary. The import 
is sufficiently patent so as to obviate further discussion, except to point out that 
the generic term “making the contract” is broad enough to include misrepre- 
sentations which induce reinstatement, as well as original issue, of the 
insurance contract. 


2. Misrepresentation, made innocently or knowingly, shall avoid 
[any contract)" of insurance or defeat recovery thereunder only if such 
misre presentation is material. No misrepresentation shall be deemed 
material unless knowledge by the insurer of the facts misrepresented 
would have led to a refusal by the insurer to make such contract. 


Although the result is the same, the wording here varies somewhat from 


50 In Missouri and Rhode Island there is lanquage gagicatin a_contra result. See Kirk v. 
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the New York formulation. This paragraph constitutes a far-reaching de- 
parture from the present Kansas law and is really the essence of the new pro- 
posal. The express insertion covering innocent misrepresentation is designed 
to combat the Kansas judicial preference for the bad faith requirement. This 
paragraph is declaratory of the New York law but would be abrogative of 
the Kansas. 

Statutes on this subject may be characterized in three broad classes: those 
concerned with increase of risk, as herein proposed; those centering about 
intent to deceive, such as 1 Minn. Stat., Section 62.06(1945); and the “‘con- 
tribution to the loss’’ type, such as Section 40-418. 


The contribution to the loss type is rejected on two grounds. The first 
reason is very apparent, being rooted in the enigmatic intricacies of the legal 
problem of proximate causation. The causation element is often vague, and 
is fraught with prejudicial potentialities. Closely allied is the second thought, 
and that is the practicality that the insurance company, with the burden of 
proof, can rarely succeed in meritorious cases. With most of the information 
personal to the insured, the insurer is hard pressed for actual proof except in 
the most flagrant instances. The objection to this type, then, is basically rooted 
in excessive unfairness to the insurer. 

By the proposed statute, fraud is not necessary for avoidance, and fraud 
in itself is not sufficient for such avoidance. This, then, is a flat adoption of 
the Banker’s Life v. Miller rule. Innocent material misrepresentation of fact 
would be grounds for avoidance. The inquiry is to the effect of the knowledge 
of the true facts on the mind of the insurer. The intentions and bona fides 
of the applicant are subordinate to his actual representations of fact and the 
effect they have on the insurer. 

This is the better rule. “Even though in most cases further information 
is obtained by the insurer from the medical examiner and from an independent 
‘inspection’ of the risk, the applicant’s statements are necessarily relied upon 
to some extent with respect to his medical history, family history, former 
habits and other matters not readily accessible to the insurer's investigation.” 
Regardless of the mental state of the applicant, the insurer is still induced by 
the material misrepresentation to his detriment. Then, too, proof of fraud is 
difficult and especially so to an insurer before a jury, presenting a danger to 
justice; many false claims can succeed under the bad faith requirement, the 
result being encouragement of wrongdoing of this sort. While it is recognized 
that the Banker's Life v. Miller rule may result in holding an applicant re- 
sponsible for unknown facts, the importance of this hardship is greatly mini- 
mized by the operation of the incontestable clause,* which cuts off even the 
defense of fraud, usually after two years. Actually, then, the question only 
arises where the applicant dies within two years after issuance of the policy. 
A tule, in this area, must be a compromise; it is felt that allowing the insurer 
two years in which to investigate, and incidentally a period in which time may 


57 oa reo Misrepresentation by Insured under the New York Insurance Law, 34 Col. L. Rev. 
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tell a truer story, is not unreasonable. This is especially so in light of the 
genuine protection given the applicants in the form of the incontestable 
clause. While popular sentiment often favors no mercy for the insurer, the 
fact of increasing restrictive public regulation which tends to equalize the 
parties and traditional notions of fair play are factors which should lend 
weight to the recognition that the insurer, as well as the insured, has rights. 
This is not to say that the insurer should be preferred, but in the zeal to 
“stick” him, the true proportions must be kept in mind. Regarding the fraud 
condition as undesirable eliminates from favor statutes, such as Minnesota’s,™ 
which turn on the intent to deceive. 


The other contribution of this paragraph is also most significant. It is 
a test of materiality, which, too, abridges the existing law of Kansas. The 
present Kansas test of materiality is “had this insurer known the true facts, 
he might have declined. the risk.” This was the New York law prior to the 
statute, but the test now is “had this insurer known the true facts, he would 
have refused to make this contract.” As indicated above, there are three gen- 
eral tests of materiality in use. The most common test is “had a reasonably 
prudent insurer known the true facts, he would have refused to make this 
contract.” The weakness of this view is that this insurer is making the con- 
tract. It is this insurer and not the reasonably prudent insurer who can dictate 
his own business policies. Within state regulation, the insurer is free to under- 
write as he pleases, so why should he be forced to adopt the position of a 
reasonably prudent insurer, or even a lay jury’s notion of that creature, on a 
contract that was made between the applicant and himself? The statements 
induced him to contract, he does business that way. 


Professor Patterson analogizes, “In determining the effect of a particular 
insurer, the effect which it would have produced on a reasonable or ‘average’ 
insurer is not more decisive than would the effect of a particular blow upon a 
reasonable or average person be decisive in determining the effect of the blow 
upon the particular individual who was hit.” 


The “this insurer — might” test has a deep weakness in the meaning of 
the word “might.” The chain of causation springing from “might” is capable 
of spreading far indeed. Indeed, any misrepresentation might lead to a clue 
which might lead to refusal to contract. This view would assign materiality 
to an “equivocal possibility.” In effect, this intrudes and revives the old war- 
ranty approach, the insurer being able to stand on every small breach. 


The proposed “this insurer — would” test is, then, a hybrid, which 
attempts to gather the strength and shave the weakness from both of these 
extremes. “This insurer’ uses the individual insurer's practice as a standard. 
The soundness of this has been indicated in prior discussion in that the indi- 
vidual insurer, suffering an impairment of contractual expectation through 
material misrepresentation of fact, is not required by statute, nor should he 
be by the courts, to go through with the contract merely because someone else 
would have so done. Moreover, adoption of the “would have” feature forces 
59 Compare Kan, G.S. 14-1407 (1935). 
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the insurer to come forward and prove that but for the misrepresentation he 
would not have gone through with the contract. It is undesirable to allow a 
promisor to escape liability on material misrepresentation if the truth merely 
might have led to a different result. It is more sensible to require a showing 
that had the truth been known, the insurer definitely would have rejected the 
applicant on the contract. This “but for” reasoning, of course, is familiar law 
in contracts and torts where misrepresentation is concerned. 


3. In determining the question of materiality, evidence of the prac- 
tice of the insurer which made such contract with respect to the accept- 
ance or rejection of similar risks shall. be admissible. 


4. A misrépresentation that an applicant for life, accident or health 
insurance has not had previous medical treatment, consultation or obser- 
vation, or has not had previous treatment or care in a hospital or other 
like institution, shall be deemed, for the purpose of determining its ma- 
teriality, a misrepresentation that the applicant has not had the disease, 
ailment or other medical impairment for which such treatment or care 
was given or which was discovered by any licensed medical practitioner 
as a result of such consultation or observation. If in any action to rescind 
any such contract or to recover thereon, any such misrepresentation is 
proved by the insurer, and the insured or any other person having or 
claiming a right under such contract shall prevent full disclosure and 
proof of the nature of such medical impairment, such misre presentation 
shall be presumed to have been material. 


Paragraphs 3 and 4 are both fairly obvious, and need little delineation. 
Paragraph 3 authorizes the use of expert evidence on the habits of the insurer 
with regard to similar risks. This is probative of the “would haves” in the 
instant case. So far as evidence of the practice of other insurers is concerned 
the statute leaves the door open. Because of the possibility of prejudice to the 
insurer, this is left to judicial discretion, and it is felt that the probative force 
of this evidence could outweigh the disadvantage of prejudice where a practice 
is notoriously universal and perhaps in an area in which state regulation 
forces a uniformity through lack of leeway. 


Professor Patterson, the draftsman of the original version of N. Y. Ins. 
Law, Section 149, comments: 


“The New York Courts are more inclined than most other American courts 
to withdraw questions of fact from the jury, at least with respect to the materiality 
of misrepresentations. The dangers of this practice are apparent when one con- 
siders the variations in the practices of insurers and the expertness ordinarily 
required to determine the materiality of a particular type of medical impairment 
or other fact. The Statute has now removed three of the chief justifications for 
the practice of declaring misrepresentations ‘material as a matter of law.’ First, 
it makes expert testimony admissible to inform the court and jury. Second, by 
subsection 4 it removes the need for holding that the equivocal fact of prior 
medical consultation is material as a matter of law because it might or might not 
have led to rejection. Thirdly, the Statute makes it clear that the question to be 





228 The JOURNAL 


decided is the materiality of the misrepresentation, and not the materiality of 
the representation.”’® 


5. The provisions of this section shall apply to all insurance contracts 
written by authorized insurers, including fraternal benefit societies. 


This paragraph does not appear in New York, but is here set forth to 
meet the Kansas situation on fraternal benefit societies. Insurance laws in 
Kansas do not apply to the fraternal societies unless they are expressly desig- 
nated therein. 


V. CONCLUSION 

The Kansas law of life insurance misrepresentation is in need of over- 
hauling. The patchwork scheme of statute, judicial interpretation, and com- 
mon law makes for too much guesswork in a field of substantial rights. 

Mere repeal of the existing statutes, and resort to the common law would 
be ineffectual. The changing tempo of the economy and the complexity of 
the modern business require more precise attention than the common law 
affords. 

Section 40-418, the “contribute to the loss” statute, is of uncertain oper- 
ation. Doubts have been cast on its wisdom (assuming its application), and 
the Kansas court, in the Becker and other cases, has cut away at its substance. 
The tremendous doubts as to its application, shown above, weaken any utility 
it does have. It is unwise to carry on this form when the courts have so 
restrictively interpreted it so as to make it another statute in meaning. Assum- 
ing the statute has virtue (and this is denied), it is not being applied. Why 
keep it? 

The role of fraud and bad faith is not only overly prominent and miscast, 
it is also uncertain. The attorney, the federal judge, and the student cannot 
state with any certainty the Kansas law on this, though the fraud requirement 
seems distinctly set up in some way. And after piecing together a workable 
synthesis of what to expect in court, guaere is the fraud idea wisely pursued? 
It is submitted that it is not. Innocent misrepresentations should be grounds 
for avoidance. 

The Kansas law of materiality is of the vaguest sort, yet materiality is the 
essence of a successful misrepresentation defense. 

The thesis of this article is that change is needed. Perhaps the reader 
does not agree with the solutions offered, but he cannot help but agree that 
the problem exists. The subject is worth attention. The legislature and the 
bar of Kansas have a public duty to shape more effectively the law of mis- 
representation in life insurance applications. 


62 Id. at 251. 
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RECENT CHANGES IN TITLE 28 OF UNITED STATES CODE 
By M. C. SLouGH* 


A thorough revision of Title 28 of the United States Code found body 
as H.R. 3214, a bill dedicated to the revision of laws relating to the federal 
judiciary and judicial procedure. It was introduced in the Eightieth Congress 
on April 25, 1947, and passed in the House July 7, 1947. The bill with amend- 
ments was passed by the Senate on June 12, 1948, and was signed by the Presi- 
dent thirteen days later as Public Law 773.’ There is no denying the fact that 
this revision, which took effect September 1, 1948, represents the greatest single 
structural change to be effected in the Federal Judicial Code since the similarly 
drastic legislation of 1911. One could not adequately discuss the many hun- 
dred ramifications of the new legislation, hence the scope of this paper needs 
be limited to a cursory examination of its jurisdictional features, both original 
and removal, and of relevant procedure principles. 


ORIGINAL JURISDICTION AND THE SUPREME COURT 


Revised Section 1251 as based on Sections 341, 371 (7) (8) provides in 
Subsection (a) that the Supreme Court shall have original and exclusive 
jurisdiction of: 

(1) All controversies between two or more states; 
(2) All actions or proceedings against ambassadors or other public ministers 


of foreign states or their domestics or domestic servants, not inconsistent with the 
law of nations.” 


In Subsection (b) it is further provided that the Court shall have original 
but NOT exclusive jurisdiction of: 


“(1) All actions or proceedings brought by ambassadors or other public 
ministers of foreign states or to which consuls or vice consuls of foreign states 
are parties ; 

(2) All controversies between the United States and a State; 


(3) All actions or proceedings by a State against the citizens of another 
State or against aliens.” 


This revision reconciles provisions of the former code with the 11th 
Amendment? insofar as it had provided that the Supreme Court should have 
original jurisdiction of controversies between a state and citizens of other states 
or aliens.* Now it is expressly provided, and with no ambiguity, that such 


* Associate og ay Lap ef of Kansas ancy of Law. 
2 Sess. 1487-1671. The logishative history appears on pp. 
fter discussion’ will proceed by reference to the revised section 
numbers of the new ae 28, tinted States Code, and to the section numbers of the old Title 
28 without further cita 
2 U.S. Const. Amend. XI, _ oe ig the “The Judicial Power of the United States shall not be 
construed to ny | to any suit in e. or equity, commenced or prosecuted against one of 
the nee States by Citizens of another state, or by Citizens or a ects oO groreige 
State,” was passed %, overturn the decision of Chisholm v. Georgia, 2 Dall. iio i 179: 7 
in which the Supreme Court sustained its original jurisdiction in a suit by a citizen 2 South 
Carolina against the State of —— _—_ 
3 Section sc (Jud, Code $ 2? p vided: 
“The ———. Court shall fave exclusive jurisdiction of all controversies of a civil nature 
where a te is a party, except between a State and its citizens, or between a State and 
h latter cases, it shall have original, but not 
have exclusively 1 such jurisdiction of suits or 
ublic ministers, or their domestics or domestic 
servants, as a court of law can have cons me yd with the laws of nations; and original, 
but not exclusive, jurisdiction of all suits brought y ambassadors, or other public ministers, 
or in which a consul or vice consul is a party. 
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jurisdiction shall extend only to actions and proceedings by a state against the 
citizens of other states or aliens. As under the older statute, in cases between 
a state and citizens of other states or aliens, the original jurisdiction of the 
Supreme Court is concurrent, not exclusive. Actions between a state and its 
citizens, as referred to in Section 341, are not within the original jurisdiction 
of the Supreme Court, nor for that matter within the jurisdiction of any 
federal court as they are not within the constitutional grant of the judicial 
power of the United States.‘ 

Sections 341 and 371 did not expressly confer exclusive jurisdiction upon 
the Supreme Court in civil cases between states,° as has been provided in Sub- 
section (a) (1) of the revised section.® Nevertheless, suits by one state of the 
United States against another state constitute a numerous class of cases which 
the Supreme Court is called to decide under its original jurisdiction. Appar- 
ently the drafters of the Constitution would not countenance a different con- 
clusion in that no other court is so well cloaked with dignity or equipped to 
handle diverse matters of political and juristic concern. 

The language at the beginning of Section 341 was vague in that it was 
made to appear that an action by a state against the United States would be 
within the exclusive jurisdiction of the Supreme Court. The wording of the 
statute derives from the Judiciary Act of 1789," and it is worth noting that as 
of the time of the passage of that act Congress had not authorized any such 
thing as a suit against the United States.* However, it is well settled by judicial 
decision that Congress has the power to grant concurrent jurisdiction of such 
cases to other federal courts.® It must be remembered that the United States 
as a government may not be sued without its consent, but once consent is 
gained the judicial power of the United States extends to such controversies.’ 


The revised section solidified existing law with reference to disposition 
of the litigation of foreign ambassadors, other public ministers and consuls. 
Subsection (a) (2) provides that the Supreme Court shall have exclusive juris- 
diction of actions or proceedings against the ambassadors or public ministers 
of other nations. Under Subsection (b)(1) the Supreme Court has original 
but not exclusive jurisdiction of actions brought 4y such ambassadors or other 
public ministers or to which consuls or vice consuls of other nations are parties. 
These revised sections clarify the meaning of Section 371 (7)(8) in that the 
words “other nations” are inserted, making certain that the legislation would 


4 See US. Const. Art. III, § 2; California v. Southern Pac. R.R., 157 U.S. 229 (1895); Minnesota 
v. Northern Securities Co., 184 U.S. 199 (1902). Art. Il, 2 represents the only constitutional 
grant = a L the federal courts, the appella’ jurisdiction of the Supreme Court 

ng fix y 3 

5 Mr. Chief Justice Fuller indicates in his opinion in Louisiana v. Texas, 176 U.S. 116 (1899) 
that both the language of the Constitution and of the Federal Judici Act of 1789 should 
be so construed as to call for original and exclusive dertetiction of the Supreme Court in 

tates. v. Colorado, U.S. 46 (1907); Virginia v. West 
Virginia, 206 U.S. 290 * 


6 ty Cong. Serv., 80th Cong., 2d Sess., p. 1821. 

vz . 73. 

8 See United States v. Louisiana, 128 U. S. 32, 36 (1887); see also Ames v. Kansas, 111 U.S. 449 
(1883), in which the court declared that the ori jurisdiction of the Supreme Court, in 
cases where a state is a party, is not made exclusive by the Constitution, and that it is 
competent for Congress to authorize suits by a state to be brought in the inferior courts of 
the United States. 

tes v. California, 297 U.S. 175, 187 (1935); Minnesota v. United Sta 125 F. 2d 
636 (C.C.A. 8th 1942) (action by the United States to condemn land owned e state of 
Minnesota, jurisdiction o trict court affirmed); United States v. Utah, 283 U.S. 64 (1931). 
state may be s at the “ Gnited’ States, theref “th United 
ju e Un erefore the 
States may be sued by a state without its come 
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have no application to ambassadors, public ministers, consuls or vice consuls 
representing the United States.’ Also to be considered is Revised Section 1351 
which states that the district courts shall have original jurisdiction, exclusive 
of the courts of the states, of any civil action against consuls or vice consuls 
of foreign states. This is based on Sections 41(18) and 371(8) and in sub- 
stance is the same. Among changes in phraseology to be noticed throughout 
the new legislation is the use of the term “civil action” as substituted for 
“suits” in accord with the terminology of Rule 2 of the Federal Rules of Civil 
Procedure. 


ORIGINAL JURISDICTION AND THE DisTRICT COURT 


To even the careful readet the legalistic tangle of Section 41 (Judicial 
Code, Section 24) was an almost certain trap, conceived in a style at odds 
with anything smacking of simple English. The revised section has set out 
to resolve many of the ambiguities and achieves this to a large extent through 
concise statement of the law in short sentences and readable paragraphs.” 


The Federal Question 
Revised Section 1331 states that: 


. . . the district courts shall have original jurisdiction of all civil actions 
wherein the matter in controversy exceeds the sum or value of $3,000, exclusive 
of interest and costs, and arises under the Constitution, laws, or treaties of the 
United States.” 

This provision coincides with language of the first paragraph of Section 
41," though more succinctly stated. The words, “wherein the matter in con- 
troversy exceeds the sum or value of $3,000, exclusive of interest and costs,” 
were added to conform to rulings of the Supreme Court;* the words, “all 
civil actions,” were substituted for ‘‘all suits of a civil nature, at common law 
or equity” in order to conform with the Federal Rules of Civil Procedure. 
As under Section 41(4-25), jurisdiction of other federal questions indicated 
as exceptions is not dependent upon the amount in controversy. Note also that 
the term “federal question” does not appear in the revised section, nor has it 
heretofore been used in either the United States Constitution or the federal 
statutes. Like the expression “diversity of citizenship” it can be classed as a 
useful colloquialism.” 


Diversity of Citizenship 
Revised Section 1332 provides: 


“(a) The district courts shall have original jurisdiction of all civil actions, 
where the matter in controversy exceeds the sum or value of $3,000, exclusive of 
interest and costs, and is between: 


11 7 2 prior ambiguity uently necessitated judicial nator wotation, e. werd v. McSaul, 
1 U8.’s79 (1930). 


2 Fed. ad No. 9, 623 eo ‘and ex 3 ‘opovici v. Alger, 280 
Section long and complex of structure, is replaced e Revised §§ 1331, 
195, 1341, 1943, 1345, 1354, and 1399 , 


13 Section ar 41 (1) provided: 

“The dis’ courts shall have origional jurisdiction as follows: First, of all suits of a 
civil nature, at common law or in = ty .... where the matter in controversy exceeds, 
exclusive of interest and costs, the sum or value of three fhousand dollars and (a) arises 
under the Constitution or laws of the United States, or treaties made, or which shall be 
made under their authority . 

14 For a full discussion of the historical implication of the problem of jurisdictional amount, 
see United States v. Sayward, 160 U.S. 493 (1895). 
15 See Dobie, Federal Procedure 132 (1st ed. 1928). 
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1. Citizens of different States; 

2. Citizens of a State, and foreign states or citizens or subjects thereof; 

3. Citizens of different States and in which foreign states or citizens or 
subjects thereof are additional parties. 


(b) The word “States” as used in this section, included the Territories and 
the District of Columbia.” 


With the Exception of Revised Section 1335, which concerns inter- 
pleader, this is the only provision touching upon diversity of citizenship as 
a basis for jurisdiction. It covers all instances of diversity of citizenship juris- 
diction in civil actions in accordance with judicial constructions placed upon 
the original Section 41(1).** The words “or citizens of the District of Colum- 
bia, Territory of Hawaii, or Alaska, and any State or Territory’’ were inserted 
in the amendatory Act of 1940 but were omitted in the revised section which 
provides that the word “States” shall include the territories and the District 
of Columbia. Literally interpreted, the Act of 1940 would permit action 
between a citizen of Hawaii and a citizen of Puerto Rico but would not permit 
such action between a citizen of one of the United States and a citizen of 
Puerto Rico in the district court.‘7 Undoubtedly the wide scope granted the 
definition in Revised Section 1332 (b) will clarify this awkward construction. 


The 1940 amendment had been ruled upon in nine different district courts 
— three holding it constitutional, six contra.* In McGarry v. City of Bethle- 
hem the 1940 amendment was labeled ambiguous, the court being in doubt 
as to whether or not Congress had intended to permit citizens of the territories 
or of the District of Columbia to sue a state or territory itself rather than the 
“citizens” thereof. The revised section has resolved this doubt so that one 
glance will satisfy the reader that Congress had no such intention. 

Within the past year the 1940 Act has come up before two circuit courts, 
and in both National Mut. Ins. Co. v. Tidewater Transfer Co.® and Central 
States Co-ops v. Watson Bros. Trans. Co.** has been declared unconstitutional 
insofar as it attempts to confer on the district court jurisdiction over an action 
between a citizen of the District of Columbia and a citizen of a state. Judge 
Dobie writing in the Tidewater Transfer case for the majority was very definite 
in his opinion that this legislative attempt was under the guise of power 
granted by Article III, Section 2, defining the judicial power of the United 


16 Section 41 (1) (b-c) rene Juriptistion where civil suits are between cittnenes of different 
an. 


states, or citizens of istrict of Columbia, tne territory of Hawaii, an y 
state or territory, or where suits are between citizens of a state and foreign states, citizens, 
or subjects. Prior to this date it was well settled that a citizen of the District of Columbia 
was not a citizen of a state, Cameron v. Hodges, 127 U.S. 322 (1887). The same was true 
Oa p regard to a citizen of a territory, Corporation of New Orleans v. Winter, 1 Wheat, 91 


such were the views expressed by Philip F. Herrick, United States Atgoeney, puerto bg 
The 2 revised section conforms with his observations. See U.S.C. Cong. Sei *Yeoth Co 
p 


Constitutional: Winkler v. Daniels, 43 F. Supp. 265 Ms C. Va. 1942); Glaeser v. Acacia Mutl. 
Life Ass’n, 55 F. Su D- 925 (D.C. Cal. aes) Duze v. Woolley, 72 Supp. 423 (D.C. Hawaii 
1947). The last decision should be distinguished in thar. it P pertains solely to a legislative 
court. Legislative courts as ri derive their power not from U.S. Const. 2 
but rather from Art. IV, § 3, cl. 2. Congress has full power to legislate for an incorporated 


erritory. 

Unconstitutional: McGarry v. Cit ¢ Bethichem, # 45 is Sup Supe. 3 385 (D.C, Pa. 1942); Behlert 
v. James youneeeen of 4 Yor’ 1945) ; ee v. Samuel 
Brilliant Co. 0, 08. F , Supp. 706 § hu (D.C. M Ma 3.4 aa v, Guggenheim, “70 F. og SEPR: 417 

Feely v. a upper ers 3 u stem. uu 
1947) ; Willis v. eennis. 72 Dp. 853 853 (D.C. Va. 1947) ° aa 
19 45 F. Supp. 385 (D.C. Pa 1942)" 

20 165 F. 2d 531 (C.C.A, 4th 1947), cert. granted, 68 S. Ct. 746 (1948). 
21 165 F. 2d 392 (C.C.A. 7th 1947). 
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States. And since Congress so acted it did so without warrant in that Article 
III expressly provides that the judicial power of the United States shall extend 
only to controversies “between Citizens of different States.”** Judge Parker, 
dissenting, points out that Congress may vest judicial power in courts to hear 
litigation affecting citizens of the District of Columbia* and, by way of anal- 
ogy, sees nothing in the Constitution to forbid such power being vested in the 
ordinary federal courts created under Article III. 


As under Section 41 and the decided cases, federal jurisdiction shall not 
extend to suits by a citizen of a state against a foreign country without the 
latter's consent* or to suits by one alien against another alien.** But jurisdic- 
tion is clear where the plaintiff citizen of a state sues an alien citizen or sub- 
ject,2” and such suits have not been uncommon in the past. Revised Section 
1332 (a) (3) is welcome in that it sheds considerable legislative light upon 
a live conflict of authority. Assume for purposes of explanation that we have 
a suit involving an alien joined with a citizen of a state on one side of the 
controversy and a citizen of another state on the other side. The litigants are 
A (of Kansas), B (of Spain), and C (of Illinois), and the problem to be 
resolved is that of joining A and B as plaintiffs to sue C as defendant. Hereto- 
fore many learned critics, including Judge Dobie,”* have championed the view 
that jurisdiction did not exist, that such a case came neither under the consti- 
tutional grant of the judicial power of the United States nor within the statute 
defining the jurisdiction of the district court.” Apparently the wording of 
Revised Section 1332 (a) (3) has obviated the difficulty through an elimination 
of the word “and” as such a definite conjunctive. The words “additional 
parties” would permit a liberal interpretation more consonant with practical 
considerations. 


REMOVAL OF CAUSES FROM STATE COURTS 


Through the years the removal statutes have been victims of erratic, piece- 
meal legislation designed to cure short-visioned ills and had never been fitted 
into a logical pattern. It is in this particular field of jurisdiction that we find 
the most enthusiastic, sweeping changes, a level attempt to simplify and recon- 


22 See Hepburn and Dundas v. Ellizey, 2 _Cranch, 445, 452 (U.S. 1803), where Chief Justcie 
rshall makes the followin oy — 

“Tt is extraordinary that the Courts of the United States, which are open to aliens, and 
to the citizens of Sweee State in the Union, should be closed upon them (Citizens of the 
District of Columbia). But this is a subject for lesisiative not for judicial Se . of 

Despite this statement Judge Dobie opines that Marshall found the barri er to be th 
Constitutional Fe nw not Ye mere inaction of Congress. Hence the word “legisla tive” 


must be considered in the broader sense, implying that remedy shall be by constitutional 
amendment and nothing short of that, — J d - 
23 of. ODepashue v. United States, 289 U.S. 516 (1932); Stoutenburgh v. Hennick, 129 U.S. 


24 Qn the general subject, see Comment, 29 Geo. L.J. 193, 202 (1940); Notes, 11 Geo. Wash. L. 
v. 258 260 (1943), 46 Calif. L. Rev. 125, 127 (1946). 

25 Lon vate 1 Tampico, 16 Fed, 491 (D.C. N.Y. 1883); Manning V. Nicaragua, 14 How. Prac. 
26 Rateau v. Bernard, Fed. oe te, 11,579 (C.C, N.Y. 1854); Compan: 

v. American Metal Co., 262 F 83 (D.C. Sor 1920). ys DES Saas 9 Cnpenieen 

27 Meyer v. Herrera. 41. Fed, Ss (ec. Tex. 1890). In this case jurisdiction was proper but 
venue was held improper. 

28 See Dobie, op. cit. supra note 15, at 206. 

29 The word “and” in both the Constitution and the statute (accerdin to the Dobie school) 
emphatically draws the line between the plaintiff side and the Setendant side of the 
controversy; the litigants on one side of the controversy must all be on one side of this 
a | o a | litigants on the other side of the controversy must be on the other side of the 


wens. & —a Art. ITI, §2, par. 1 reads: “. . . between a state, or ‘te citizens thereof, and 
foreign states citizens or subjects.” Section 41(1)(c) reads: . between citizens of a 
state and foreign states, citizens or subjects 
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struct. Revised Section 1441, which concerns actions removable generally, 
reads as follows: 

“(a) Except as otherwise expressly provided by Act of Congress, any civil action 

brought in a State court of which the districts of the United States have 
original jurisdiction, may be removed by the defendant or the defendants, 
to the district court of the United States for the district and division 
embracing the place where such action is pending. 
Any civil action of which the district courts have original jurisdiction 
founded on a claim or right arising under the Constitution or laws of 
the United States shall be removable without regard to the citizenship or 
residence of the parties. Any other such action shall be removable only if 
none of the parties in interest properly joined and served as defendants is 
a citizen of the State in which such action is brought. 


Whenever a separate and independent claim or cause of action, which 
would be removable if sued upon alone, is joined with one or more other- 
wise non-removable claims or causes of action, the entire case may be 
removed and the district court may determine all issues therein, or, in its 
discretion, may remand all matters not otherwise within its original juris- 
diction.” 

Revised Section 1441 consolidates the provisions of Sections 71 and 114 
and resolves certain ambiguities. Phrases such as “the District Court of the 
United States for the proper district” have been replaced by more readable 
expressions such as “the district and division embracing the place where such 
action is pending,” and this is consonant with the judicial construction given 
to the former sections.*® Besides Revised Section 1441 there are several other 
provisions in the Act conferring removal jurisdiction in specific cases, notably 
Revised Section 1446, pertaining to procedure for removal; 1447, to procedure 
after removal generally; and 1448, to process after removal. 


Federal Question and Diversity Cases 


As before, the scope of removal jurisdiction follows closely the lines of 
the original jurisdiction of the district courts, except that removal jurisdiction 
is narrowed by certain restrictions in the removal acts. The revised section 
reiterates the policy of the old with regard to removal of suits involving a 
“federal question,” expressing no requirements for residency. So that where 
defendants desire to join, all “must” join in order to remove, but it is not neces- 
sary that any of them be non-residents of the state in which the suit is 
brought.** Of course, suits between “‘citizens of different states” will continue 
to be the most important class of cases to which removal jurisdiction extends. 
Right of removal is given to the defendant or defendants collectively as in 
cases involving a federal question, hence all defendants “must’’ join in the 
petition for removal.** By express provision of Subsection (b) such actions, 
as well as any other action not derived from a federal question, are only remov- 
able by non-citizens of the State in which the action is brought. The word 
“citizens” has been substituted for “‘residents” in that the term resident is 
susceptible to varied meanings. Better reasoned decisions in the past, however, 
had interpreted residence to mean domicile.™ 


See General Investment Co. v. Lake Sore By. 260 U.S. 261, 274 (1922) 
v. Martin, 59 


R.I. and P. Ry. v. . 487, : ; a 1 ’ 
Chicago RI and P. Ry. v,M Kan 53 Pac. 461 (1898); aff’d., 178 U.S. 245 (1900) 


(1886), 
Bee Dobie, op. cit. supra note 15, at 365. 
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Section 71 provided that no case arising under the Federal Employers’ 
Liability Act,** and brought in a state court of competent jurisdiction, should 
be removed to any court of the United States. This ruling obviously was 
enacted to assure the plaintiff suing under the provisions of the Employers’ 
Liability Act protection against capricious removal by granting him absolute 
choice of forum. As interpreted by the courts, this prohibition is a mandate, 
creating a right which cannot be waived by the plaintiff.* Indeed, even 
diversity of citizenship will not stand as a ground for desired removal.** 
Closely related to this problem are suits brought for injuries to or death of 
merchant seamen under the Jones Act.** This act refers to and adopts por- 
tions of the Employers’ Liability Act, and, therefore, the courts in later deci- 
sions have reasoned that the same prohibitions regarding removal should 
apply.** Revised Section 1445 has retained and incorporated these features of 
Section 71 applicable to removal, and this necessarily refers to prohibitions of 
removal in actions arising under the Employers’ Liability Act and actions 
against a carrier for loss, damage, or delay of shipments under Section 20 of 
the Interstate Commerce Act of 1887.%° 


Civil Rights and Prejudice Cases 


The primary purpose of legislation relative to civil rights and removal 
of causes for their denial was protection of Negroes, thus making effective 
the post-Civil War amendments to the Constitution. Actually the language of 
Section 74 could be interpreted much more broadly so as to apply with equal 
force to other deprivations of human rights by state action.” The essence of 
these provisions has been retained in Revised Section 1443 mainly** and in 
Revised Sections 1446 and 1447. 


The former provision in Section 71 authorizing removal of controversies 
between citizens of different states because of prejudice or local influence has 
been eliminated. This represented one diversity of citizenship situation in 
which a single defendant was given the right of removal despite the non- 
existence of a separable controversy.** But since these safeguards were created 
to soften the impact of bitter sectional feelings arising out of the Civil War 
and the Reconstruction period, the 80th Congress saw little reason to preserve 


34 35 Stat. 65, as amended, 53 Stat. 1404, 45 U.S.C. §§ 51-60 (1946). 
35 Denel v. Chicago, B. & Q. Ry., 253 Fed. 857 (D.C. Calif. 1918). 


36 Kansas City Southern Ry. v. Leslie, 238 U.S. 599 (1915); Southern . Vv. Lloyd, 239 U.S. 496 
(1916); Southern Ry. v. Puckett, 244 US. 571 on? Westone ay Wabash ‘Ry. Co. (Mo. 
1928), 6 S.W. 2d 843, cert. denied, 278 U.S. 632 (1928). 
37 38 Stat. 1185, as amended, 41 Stat. 1007, 46 U.S.C. § 688 (1946). 
w ettertan Sad Guan So Ge, Ne'bd B00" (e. Ma” 1850)5 Wane "Mobic Macotock 
erican a 3 ¥ A Fos ' : er v. 

Lines, 57 F. Supp. 207 (D.C. Calif. 1944). ates 

3 dew Kentucky wowerm 201 US. C500) ex 
ee mtu v. we! q exclusion of Republicans fro 

criminal trial of a white’ man). ms 4 wey ae oe 
41 Revised — _—_ Se ~ ‘ 

“Any 0 e following c' actions or criminal prosecutions, commenced in a State rt 
pf be removed by the defendant to the district fourt of the’ United States tor the district 
an oo embracing the 4 = it is pending. 

(1) Against any person who is den or cannot enforce in the courts of such State a right 
under any law J ng - for the equal civil rights of citizens of the United States, or ofeit 
Pee ror any at dude Sar of hor 

) r any act under color of authority derived from any law providing for equal ri 
or for refusing to do any act on the ground that it would be indonsisten with such hy 
42 Young. “eo Admr., 132 U.S. 267 (1889); see also Cambria Iron Co. v. Ashburn, 118 
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what was fast becoming an anachronism. In recent years this section had.rarely 
been put to use as a means of effecting removal. 

The provisions of Sections 76 and 77 authorizing removal in cases brought 
by aliens against civil officers of the United States, and suits against revenue 
officers are substantially intact as consolidated in Revised Section 1442. In 
fact the scope of the former section has been enlarged to include suits against 
all officers and employees of the United States or any agency thereof. The 
procedural provisions of Section 76 are now incorporated in Revised Sections 
1446 and 1447. The former Section 73, authorizing removal in suits between 
citizens of the same state claiming lands under grants from different states, 
has been omitted as obsolete, but the provision conferring original jurisdic- 
tion upon the district courts in such cases has been retained in Revised Section 
1354. Apparently such cases would still be removable by authority of the 
general provisions relating to removal jurisdiction. 


Separable Controversy 

Subsection (c) of Revised Section 1441 has been substituted for the pro- 
vision in Section 71 that “. . . and when in any suit mentioned in this section, 
there shall be a controversy which is wholly between citizens of different 
States, and which can be fully determined as between them, then either one or 
more of the defendants actually interested in such controversy may remove 
said suit into the district court of the United States.” 

The words just quoted found their source in the legislation of 1887-8“ 
which made provision for removal on the basis of the separable controversy. 
This form of removal was merely a specialized form of removal on the basis 
of diversity of citizenship, importance being given it where some of the 
defendants seek removal and others were recalcitrant about joining in their 
purpose or when some of the defendants were citizens of the state in which 
the suit was brought. The particular clause in question precipitated the 
adoption of a new procedural concept — the controversy — which was not 
defined in the statute itself but rather left to the wiles of judicial imagination. 
The term is much narrower in scope than the word “‘suit,” since a suit has 
reference to the entire litigation pending in the court with all the parties 
thereto.* Apparently it is narrower than “cause of action,” or at least should 
be construed to be such, though many courts treat the two as practically 
synonymous.*® Though the ground of removal is the separable controversy 
within the suit, the effect of the removal has been to transfer the entire suit 
to the federal court, thus preventing unnecessary splitting of the causes of 
action. One may object to the removal of such a suit on the ground that 
Congress has extended the limits of federal judicial power beyond the 
constitutional scope. Diversity of citizenship, according to judicial interpreta- 
tion, means “complete” diversity — between all plaintiffs and all defendants.” 


43 Qubsection fc) is commented upon in the revisor’s notes, U.S.C. Cong. Serv., 80th Cong. 2d 


bs ‘ 
44 24 Stat. 552, 25 Stat. 433. 
45 Harrison v. Harrison, 5 F. 2d 1001 (N.D. Miss. 1922); Berry v. St. Louis & S.F. Ry., 118 Fed. 


7 ); 3 
po 555 Kan. 1902); City of Winfield v. Wichita Natural Gas Co., 267 Fed. 47 (C.C.A. 
46 Ree, Harrison v. Harrison, supra note 45; Gudger v. Western N.C. R.R., 21 Fed. 81 (C.C. W.D. 


47 Strawbridge v. Curtiss, 3 Cranch 267 (1806); see Comment, The Separable Cont 7 
Federal Concept, 33 Corn. L.Q. 261 (1947). , — _ a 
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Nevertheless, the separable controversy statute permits the removal of suits 
which are not wholly between citizens of different states. Despite this obvious 
feature, however, the problem of constitutionality has rarely been posed, and 
if the matter were squarely presented to the Supreme Court, in all probability 
the soundness of present policy would be reiterated. 


Revised Section 1441(c) eliminates the ‘‘separable controversy” as such 
but recognizes the fact that a suit is divisible and on that basis removable 
as far as the entire case is concerned. Also prominent is the fact that this 
section is broader than the former separable controversy provision in that it 
is not necessarily based upon diversity of citizenship, but will also include 
suits between a citizen of the District of Columbia and a citizen of a state 
and suits involving a federal question.” 

Within the confines of Subsection (c) has been born a new troublemaker: 
the phrase, “separate and independent claim or cause of action.” These words, 
which have been substituted for the old terminology, “controversy wholly 
between citizens of different states,” will likely compete with “right” and 
“jurisdiction” as the most deceptive of legal pitfalls. We have, then, the 
removal of a separate cause of action but not of a separable controversy unless 
it constitutes a separate and independent claim or cause of action within the 
original jurisdiction of the federal district courts. It would seem that the 
approach to this problem is somewhat the reverse of that of the Federal Rules 
of Civil Procedure. The use of the phrase “cause of action” has been 
abandoned in toto within the scope of the rules, “claim for relief” having 
been imported in its stead. Apparently we again shall witness a battle 
between those who look upon “‘cause of action” as something synonymous 
with “right of action’”™' and those who more liberally apply the term to 
embrace an aggregate of operative facts.” If past disagreement provides 
any indication, all signs point significantly to confusion ahead. 


As far as procedural difficulties are concerned, they should be mitigated 
by reason of the existence of Federal Rules 18, 20, and 23 which permit 
liberal joinder of parties, claims, and remedies in civil actions. Also of benefit 
is the discretionary feature of Revised Section 1441(c), authorizing the 
district court in its discretion either to retain or remand the otherwise 
nonremovable matters. This assurance undoubtedly will call a halt to much 
unnecessary remanding of causes to the state courts. On the other hand 
there is danger that the federal judge, now allowed to remand part of the 


48 In construing the Removal Act of 1875, 18 Stat. 470, (qrocerser of the acts of 1887-8) 
‘= 


Justice Bradley called for a liberal construction of the nstitution and the statute, an 
intimated the federal courts would have jurisdiction over a_controversy not wholl 
between citizens of different states. His — may be found in Removal Cases, 100 US. 

. Since that time the constitutional Tyertion has been examined by a district 

ES ol 180 Fait (CER Sth 1508). Both ours apheld th 

D . Felt, ; .C.A. . cow: upheld the 
} ago ager gy A the 2 aca on i neal te - 

49 See Wills an er. 08e anges in Federal Removal Jurisdiction and Procedure, 9 

Ihio St. L.J. , (1948); Comment, 9 Ohio St. L.J. 309 (1948). : 
> =e Clark, ght may my! (2d ed. gis = 
ee McCaskill, Actions an ‘auses Oo ction Yale L.J. 614 (1925). For other points of 
view, see Pomeroy, Code Remedies, 77 (4th ed. 1904); Gavit, A Pragmatic Definit 
the Cause of Action, 82 U. of Pa. L. Rev. 129 (1933). m . oe a 

52 See Clark, op. cit. supra note 50, at 137. 

53 There be a constitutional question involved in permitting a federal court to retain 
jurisdiction of a “separate and independent claim or cause of action” which does not fall 
within the limits of federal jurisdiction set by the Constitution. One might uphold juris- 
diction on the basis of ancillary jurisdiction, see Note, 41 Harv. L. Rev. fo4s (1928). 
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suit to the state court, will substitute his own ideas of joinder for the 
principles of joinder developed in modern state procedural statutes. Having 
in mind an all-pervasive effectuation of the spirit of the Federal Rules, 
critics have suggested that the adjudication of the entire suit in the federal 
court should be mandatory, thus abolishing the ‘‘separate controversy question” 
which has troubled the courts for generations and avoiding separate proceed- 
ings in the state and federal courts.™ 


Removal Procedure 


Revised Section 1446 regulating removal procedure is based on Sections 
72, 74, 75, 76, the bulk of the procedure provisions being derived from 
Section 72 which had hitherto controlled the great majority of removal cases. 
Under old sections there were many variations in the procedure for removing 
different types of.cases, and these were to be found scattered through several 
sections of the title. As a matter of procedure, in removing a case under 
Section 72 the. defendant first gave written notice to the adverse party of 
the removal petition °° and bond™ before filing them. Next the duly verified 
petition and bond were filed in the state court on or before answer day as 
fixed by state law. After the bond and petition were brought to the attention 
of the state court, an order was obtained from the court accepting the bond 
and granting the petition for removal. The removing defendant then filed 
with the clerk of the federal district court a certified copy of the state record 
which he obtained from the clerk of the state court. Following this, the 
defendant was required to answer or present other defenses or objections 
available to him within the time allowed for answer by the law of the state 
or within five days after the filing of the transcript of the record in the 
district court, whichever period was longer, but in any event within twenty 
days after the filing of the transcript.** From this point on the case proceeded 
as though it had been originally filed in the district court, and repleading 
was not necessary unless the federal court so ordered. 


Under Revised Section 1446 procedure is far more uniformly designed 
and follows one consistent pattern except for certain exceptions in criminal 


inction has hitherto been made in decisions 
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fact existed. In Pullman Co. v. z 
Hughes seemed to indicate that 
removal of the whole suit. For see 
Rev. 105 (1947), 41 Harv. L. Rev. 3 
Procedure for removal of cases on the grounds of prejudice and local influenc be 
found in § 71, suits against revenue and other desighated federal officers in § 76, and its 
by aliens against federal officers in § 77. 
Ordinarily the removal petition would aver the necessary facts in a itive manner; 
however, if the means of positive information were not available to the petitioner, the 
averments could be made on information and belief. Verification, though expressly required 
by awe and case authority, could be made by counsel rather than by the removing 
efendant. 

57 Section 73, the general statute controlling removal procedure, uired the filing of the 
removal bond. e sections controlling the removal of cases on the und of prejudice 
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58 Section 72 was modified by Rule 81(c) of the Federal Rules of Proc 
March 19, 1948, 28 U.S.C.A. following § 723c (Supp. 1948). Givi Procedure, as amended 
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cases.* The removing defendant files his verified petition and bond in the 
federal district court rather than in the state court,” and this is to be 
accomplished within twenty days after the commencement of the action or 
service of process, whichever is later.*' Upon the filing of the petition and 
bond the defendant must give written notice to all adverse parties and file 
a copy of the petition with the clerk of the state court, at which point removal 
is so effected that the state court cannot proceed further unless the case is 
remanded. The defendant then proceeds to file his motion or answer in 
accordance with the rules for pleading in the federal district court as fixed 
by Rule 81(c).® 

Exactly what the defendant is supposed to do once he enters the district 
court is a matter of conjecture as the revised section gives no hint of what 
procedure he is to follow. In such case it might be well to refer to the 
procedure formerly extant in the prejudice or local influence cases wherein 
petitions were filed of first instance in the district court.“* The case material 
available on this past method of procedure should be applicable to situations 
arising under the revised section. 


Despite present unresolved ambiguities there is no doubting the fact that 
the recent changes, especially with regard to filing the petition in federal court, 
will mitigate procedural entanglements. Consider the problem of the defend- 
ant who files a petition for removal in a state court of general jurisdiction. 
If it is denied there, he may appeal to the appellate court of his state. Assume 
further that the appellate court, in overruling the decision of the trial court, 
dictates that the case shall be removed to the federal court. Should the 
federal district court remand the case, the defendant would find himself 
back in the trial court once again, unless he decides to fight the case through 
the chain of federal appellate courts. Apparently this will consume much of 
the time, money, and patience of the litigants and courts concerned, hence 
much travail should be eliminated by the prevailing rule which permits the 
initial filing of the petition in federal court.” With the federal court initially 
deciding upon the removal question, the state court will not have taken any 
prior contra position and hence will more likely acquiesce in the federal 
ruling. Nevertheless, there is still the possibility that the state court may carry 


59 Sepeoction (c) embodies the prowtatens of §§ 74 and 76 for filing the removal petition before 
c 


al and makes them applicable to all criminal prosecutions but not to civil actions. 
According to the revisor’s notes, this provision was retained to protect federal officers 
enforcing revenue and criminal laws from a rushed to trial in state courts before 
petition Sor removal could be filed, U.S.C. Cong. Serv., 80th Cong., 2d Sess., p. 1857. 
Revised Section 1446 (a)(d). Petition and bond are filed in the district court of the United 
States for the district and division within which such action is pending. 
vised Section 1446 (b). The provision of §§ 74 and 76 for filing at any time “bef 
trial or final hearing” in civil rights cases and cases involving Fevenue’ officers, court 
officers, and officers of either house of Congress has been omitted. 
62 Revised Section 1446 (e) reads: 
° n the filing of such petition and bond the defendants shall give written notice 
to all adverse es and shall file a copy. of the petition with the clerk of such 
State court, which sh effect the removal and the State court shall proceed no further 
therein unless the case is remanded.” 
Apparently the filing of the petition, bond, and notice “shall effect the removal” without 
an the state court, this construction assuming that the antecedents of 
whic f the petition, bond, and giving notice. It would seem that this is 
w mind, but one might construe the provision that the antecedent 
id be State court, and in such case the state court would be obliged to take 
affirmative action to effect the removal. 
63 See note 58 supra. 
64 See §§ 71, 76, 77 which cover situations in which removal petitions are filed in federal court. 
65 For a good presentation of this problem, see Wills and Boyer, supra note 49, at 271. 
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on its adjudication of an action despite the order of the federal court granting 
removal, in which case the defendant would be in the hapless position of 
having to defend two suits simultaneously in order to safeguard his interests.” 
Though Revised Section 1446(e) provides that the “state shall proceed no 
further” in such situations, it may be well to remember that it was of little 
avail that the former provision of Section 72 was similarly worded. In light 
of this failure to resolve a possible procedural conflict, further legislation 
may be necessary. Should the federal courts ultimately decide that removal 
was improvidently granted and remand a case, all proceedings in state court 
pending federal adjudication and in conflict with federal jurisdiction, might 
be declared void. Several real and apparent controversies would be avoided 
if this result were expressly declared by legislation.” 


66 Should the defendant decide to ignore the proceedings in the state court and be so fortunate 


as to have his petition upheld the federal tribunal, the state proceedings will be void. 
On the other hand, should the federal court decide against removabiiity ana remand the 
cause to the state court, the defendant may find himself face to face with a default judg- 
ment in the state court. For an siteroetn ting discussion of this dilemma, see Metropolita 
Casualty Ins. Co. v. Stevens, 312 U.S. 563 

67 -. comment on proposed legislation a this nature, see Wills and Boyer, supra note 49, 
a , 
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RECENT CASE NOTES 


ADMINISTRATIVE LAW —REVIEWABILITY OF ADMINISTRATIVE ORDERS 
REQUIRING PRESIDENTIAL APPROVAL 


The Waterman Steamship Corporation applied to the Civil Aeronautics Board for 
permission to engage in overseas air transportation. The Board, with the express 
approval of the President, issued an order which denied Waterman Corporation the 
required certificate of convenience and necessity and granted the license to Chicago and 
Southern Air Lines, a rival applicant. Section 801 of the Civil Aeronautics Act of 1938, 
52 Stat. 1014 (1938), 49 U.S.C. § 601 (1946), requires that the Board submit all 
applications for foreign or overseas licenses to the President before hearing and that 
the Board transmit all orders to the President for his approval before publication. 
Section 1006 of the Act provides that “Any order . . . issued by the Board, . . . except 
any order in respect of any foreign air carrier subject to the approval of the President 
as provided in Section 801 of this Act, shall be subject to review by the circuit court of 
appeals. . .” 52 Stat. 1024 (1938), 49 U.S.C. § 646 (a) (1946). “Foreign air carrier” 
is defined as “any person, not a citizen of the United States, who undertakes . . . to 
engage in foreign air transportation.” 52 Stat. 978 (1938), 49 U.S.C. § 401 (19) 
(1946). Waterman filed a petition for review with the Circuit Court of Appeals for the 
Fifth Circuit, wherein Chicago and Southern intervened. That court claimed juris- 
diction of the application, notwithstanding the President’s approval of the Board’s 
action. It stated that the President still had power to review any Board order that might 
be made in compliance with the court’s decision. Waterman S.S. Corp. v. Civil Aero- 
nautics Board, 159 F.2d 828 (C.C.A. 5th 1947). On certiorari the United States 
— Court held, Justices Douglas, Black, Reed, and Rutledge dissenting, that the 
judgment be reversed. The courts can neither review the President's political actions 
nor render decisions that are not final and binding on all parties involved in the pro- 
ceedings before the court. Chicago and Southern Air Lines v. Waterman S.S. Corp., 
333 U.S. 103 (1948). 


The decision is based upon two rules of judicial review: The first is that certain 
orders, intermediate in nature, will not be reviewed, as the courts will not give deci- 
sions that are not binding and conclusive on the parties or decisions that are subject to 
later administrative action. United States v. Jefferson Electric Mfg. Co., 291 U.S. 386 
(1933) ; Muskrat v. United States, 219 U.S. 346 (1910). The second rule is that the 
courts cannot pass on discretionary decisions of the President made in the exercise of 
his control over foreign affairs. United States v. Curtiss-Wright Export Corp., 299 US. 
304 (1936); The Maret, 145 F.2d 431 (C.C.A. 3rd 1944); Sullivan v. State of Sao 
Paulo, 122 F.2d 355 (C.C.A. 2d 1941); Banco de Espana v. Federal Reserve Bank of 
New York, 114 F.2d 438 (C.C.A. 2d 1940). These rules, applied to this case, present 
a dilemma, according to the Supreme Court, which places this type of case beyond the 
review powers of the courts. “Before Presidential approval, it is not a final deter- 
mination even of the Board’s ultimate action, and after Presidential approval, the whole 
order, both in what is approved without change, as well as in amendments which he 
directs, derives its vitality from the exercise of unreviewable Presidential discretion.” 
68 Sup. Ct. at 437. The court concluded that it was its duty to respect the above two 
tules regarding judicial review and to leave the administrative order as it was before 
judicial appeal. 

The dissent was based principally upon the construction of § 1006, the minority 
maintaining that review could be given without intruding upon the political domain of 
the President. It affirmed the Circuit Court of Appeals, which indicated that Congress 
had intended that all orders, except orders in respect of foreign air carriers, might be 
reviewed. Section 1006, as introduced in Congress, contained the words ‘foreign air 
transportation,” but it was changed in committee to “foreign air carrier,” showing a 
deliberate choice of the latter by Congress. Waterman S.S. Corp. v. Civil Aeronautics 
Board, supra at 830 n.2. Recognizing that it was not the intent of Congress to have 
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judicial review of Presidential discretion in foreign affairs or military matters, Mr. 
Justice Douglas maintained that the Court defeated the will of Congress by a legalism, 
as “the President is presumably concerned only with the impact of the order on foreign 
relations or military matters.” The implication is that the President should decide if the 
carrier is acceptable on the international or military scene and should leave the deter- 
mination as to which of the contending carriers is to receive the permit to the decision 
of the Board, reached with regard to due process, including judicial review. 


Inasmuch as the entire court recognized that discretionary acts of the President are 
not subject to judicial review, it appears that the basic difference lies in the extent to 
which the political decision permeates the entire controversy. The majority apparently 
were of the opinion that, if part of a contreversy requires the exercise of Presidential 
discretion, the entire case would be beyond the jurisdiction of the courts. The dissent, 
however, indicated that both the executive and the judiciary can have the final word on 
different phases of one case. This problem was considered in Banco de Espana v. Fed- 
eral Reserve Bank of New York, supra, where the court held that, although the State 
Department has the power to declare finally on matters of foreign policy, the courts 
retain the power to determine property questions. The instant case was essentially one 
of controversy between Waterman Corporation, Chicago and Southern Air Lines, and 
the Civil Aeronautics Board, testing whether the action of the Board was in accordance 
with the Civil Aeronautics Act of 1938. It would appear that the determination of the 
selection of the parties should have negligible effect on the foreign policy of the Presi- 
dent, who, through his power over the license conditions, could regulate the successful 
applicant’s actions in the foreign political and economic fields. The courts seem to be 
given double authority to take jurisdiction in a case of this nature by § 1006 of the Act 
and by Art. III, § 2 of the Constitution, which gives the courts jurisdiction over cases 
“arising under this Constitution, the Laws of the United States, and Treaties, . .” 


An important detail to note is that no direct mention was made of the assignment 


of error upon which petitioner relied, other than that the Board had acted arbitrarily in 
refusing to receive evidence. The majority's reluctance to review an order ap roved by 


the President, though logical, is perhaps unfortunate, see Davis, Nonreviewable Admin- 
istrative Action, 96 U. of Pa. L. Rev. 749, 786 (1948), since the result reached in this 
case may embarrass the Court if the Board, in future hearings of this nature, should 
deny the applicant admission to the hearing, or should fail to give him notice, or should 
capriciously or arbitrarily deny the application after a full hearing. It would appear 
that the effect of the instant case is to impose a new limitation on judicial review of 
administrative action insofar as a divisible question, political only in part, is made non- 
justiciable in toto. RONALD D. ALBRIGHT 


BAILMENT — LIABILITY OF PARKING LOT OWNER FOR THEFT OF AUTO- 
MOBILE 


Plaintiff paid defendant a specified sum for the privilege of using the latter's 
parking lot for a month. There was no express agreement as to whether the keys were 
to be left in the car or whether defendant would be in attendance at the lot on Sunday. 
During the period covered by this agreement, plaintiff parked his car on the lot one 
Sunday and left the keys in the ignition lock. The car was stolen from the lot and was 
recovered later in a damaged condition. Defendant was at the lot three or four times 
that Sunday following his usual practice of checking on transients but did not see plain- 
tiff’s car on the lot and did not learn that it had been stolen until notified two days later. 
Plaintiff sued to recover damages on the theory that defendant was a bailee of the car 
for hire and that the theft was the result of his breach of duty. On appeal from a judg- 
ment for the defendant, it was held, that the judgment be affirmed. Payment of a speci- 
fied sum for the privilege of parking on the lot did not of itself establish a contract 
giving rise to a bailment for hire. Feay v. Miller, 31 N.W.2d 328 (S. Dak. 1948). 
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The relationship between the car owner and the parking lot operator in parking lot 
cases may be generally classified as either one of bailment or license, according to the 
circumstances of the particular case. These obligations, however, may be affected by 
such matters as special contracts made between the parties or tickets issued by the pro- 
prietor of the lot limiting his liability. To constitute a bailment there must be such a 
delivery to the bailee, either actual or constructive, as will entitle him to exclusive pos- 
session and control for the period of the bailment. Southeastern Fair Ass'n v. Ford, 
64 Ga. App. 871, 14 S.E.2d 139 (1941) ; Suits v. Electric Park Amusement Co., 213 
Mo. 275, 249 S.W. 656 (1923). A bailment has been held to exist in cases where the 
operator required the keys to be left in the car so that it could be moved about, Sandler 
v. Commonwealth Station Co., 307 Mass. 470, 30 N.E.2d 389, 131 A.L.R. 1170 and 
note (1940) ; Doherty v. Ernst, 284 Mass. 341, 187 N.E. 620 (1933) ; where the keys 
were left in the car and control was assumed by attendants who hid the keys in the car, 
Keene v. Lumbermen’s Mut. Ins. Co., 60 Ga. App. 864, 5 S.E. 2d 379 (1939) ; and 
where the car owner was given a claim check which he was required to surrender in 
order to regain possession of the car, Keenan Hotel Co. v. Funk, 93 Ind. App. 677, 
177 N.E. 364 (1931). In Hartford Fire Ins. Co. v. Doll, 5 La. App. 226 (1926), 
where the car owner was given a coupon by the attendant upon which was printed a 
promise to endeavor to protect the car from all trespassing while it was parked on the 
lot, the court held that the lot operator may be held both on a bailment and on the 
special contract. If the keys are left in the car and a parking lot receipt which dis- 
claims the parking lot operator's liability for theft is accepted by the car owner, such 
receipt will not release the lot operator from liability if the automobile is stolen through 
his negligence. Keenan Hotel Co. v. Funk, supra; Sandler v. Commonwealth Station Co., 
supra. The responsibility of a bailee for hire may be diminished by contract, U Drive & 
Tour, Ltd. v. System Auto Parks, Ltd., 28 Cal. App.2d 782, 71 P.2d 354 (1937), but if 
the car owner is permitted to disregard the limitations of the contract, the conduct of 
the parties renders such limitations inoperative. General Exchange Ins. Corp. v. Service 
Parking Grounds, 254 Mich. 1, 235 N.W. 898 (1931). 


The relationship of licensor-licensee exists where the possession and control of the 
automobile is retained by the owner and a parking fee is paid for the mere privilege to 
park. Porter v. Los Angeles Turf Club, 40 Cal. App.2d 840, 105 P.2d 956 (1940) ; 
Lord v. Oklahoma State Fair Ass'n, 95 Okl. 294, 219 Pac. 713 (1923); see Thompson 
v. Mobile Light & Railroad Co., 211 Ala. 525, 101 So. 177, 34 A.L.R. 921 and note 
(1924). A license, or mere privilege to park, has been found to exist where the car 
owner was told where to park but kept the keys and was given no receipt, Panhandle 
South Plains Fair Ass’n v. Chappell, 142 SW.2d 934 (Tex. 1940), and where the car 
owner kept the keys and was given a receipt but could take the car without surrendering 
or showing the receipt, Porter v. Los Angeles Turf Club, supra. \n such a case the 
operator assumes no responsibility for safekeeping the car and is not liable for its theft 
or damage. A few courts have suggested that a lessor-lessee relationship arises where 
there is no surrender of possession of the automobile to the lot operator, the owner 
parking the car himself and locking it if he wishes. However, it seems preferable to 
treat such situations as giving rise to a license, or mere privilege to park. See Thompson 
v. Mobile Light & Railroad Co., supra; Lord v. Oklahoma State Fair Ass'n, supra; 
Jones, The Parking Lot Cases, 27 Geo. L.J. 162 (1938). 


In the principal case it would seem that the court properly found that the plaintiff 
paid his fee for a license, or mere privilege to park, since the control of the car re- 
mained with the car owner, and the evidence failed to establish a contract or promise 
sufficient to raise the operator's liability to that of a bailee. Even if the court had found 
a bailment, the plaintiff's recovery might well have been barred by his own negligence 
in parking his car on the lot and leaving the keys in it when, admittedly, no lot 
attendant was on duty. RoBert H. MEYER 
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CHATTEL MORTGAGES — CONVERSION — LIABILITY OF MARKET AGENCY 
UNDER PACKERS AND STOCKYARDS ACT OF 1921 


Plaintiff, a Texas bank, extended a loan to one Jones, a Texas resident, who gave 
a chattel mortgage on cattle as security. The cattle were not then in Kansas, but subse- 
quently were brought to Meade county, Kansas, branded, and the mortgage was there 
recorded. Still later Jones consigned the cattle to the defendant, a livestock dealer at 
the stockyards in Wichita, Kansas, for sale. The defendant, without actual notice or 
knowledge of the mortgage, sold the cattle and innocently paid over the net proceeds 
to Jones. The plaintiff sued in conversion. One defense was that the Packers and Stock- 
yards Act of 1921, 42 Stat. 163 et seq. (1921), as amended, 7 U.S.C. §§201 et seq. 
(1946), relieved a market agency, operating in conformity with the Act, from giving 
attention to a valid, recorded mortgage upon cattle shipped to and sold by it. On 
appeal from an order overruling plaintiff's demurrer to portions of defendant's answer, 
it was held, three justices dissenting, that the judgment be reversed with directions to 
sustain the demurrer. The Packers and Stockyards Act was not intended to abrogate 
state laws respecting valid chattel mortgages. The defendant, although conceded to be 
a market agency, is liable to the mortgagee for conversion on the ground that the 
recording in Meade county gave it constructive notice of the mortgage. Citizens State 
Bank of Dalhart v. Farmers Union Livestock Co-op. Co., 165 Kan. 96, 193 P.2d 636 
(1948). 

The purpose of the Packers and Stockyards Act was to secure the unburdened flow 
of livestock from the ranges through the stockyards to the consumer or the feedlot. 
See Stafford v. Wallace, 258 US. 495, 514 (1922). The Act treats stockyards as 
national public utilities to promote the flow of interstate commerce. See Stafford v. 
Wallace, supra at 516. It requires every market agency to furnish reasonable stockyard 
services without discrimination. 42 Stat. 164 (1921), as amended, 44 Stat. 397 (1926), 
7 US.C. § 205 (1946). But it has been recognized that an inquiry by a market agency 
as to the lawful ownership of the shipper is not wrongful discrimination prohibited by 
the Act. Birmingham v. Rice Bros., 26 N.W. 2d 39 (Iowa 1947), cert. denied, 332 
US. 768 (1947), 32 Minn. L. Rev. 86 (1947). In Swift and Co. v. United States, 
196 U.S. 375, 398 (1905), the Court said that the purchase of cattle at the stockyards 
is a part and incident of a current of interstate commerce, at least when the purchase is 
made by residents of another state from that of the seller and of the cattle. However, 
in Hopkins v. United States, 171 U.S. 578 (1898), it was held that the local business 
of commission merchants was not interstate commerce, even if that which they were 
employed to sell was an object of such commerce. The dissent in the instant case con- 
tended that to hold a market agency liable to a mortgagee for conversion on the ground 
of constructive notice would be to impose an unlawful burden upon interstate com- 
merce. But the court apparently rejected this contention upon the basis of Mason City 
Production Credit Ass'n v. Sig Ellingosn & Co., 205 Minn. 537, 286 N.W. 713 (1939), 
cert, denied, 308 U.S. 599 (1939), in which it was held that the liability of a market 
agency for conversion for the sale of mortgaged cattle cannot be assumed to be of a 
magnitude sufficient to unduly burden interstate commerce. 

Prior to the enactment of the Packers and Stockyards Act, the Kansas Supreme 
Court, in Brown v. Campbell Co., 44 Kan. 237, 24 Pac. 492, 21 Am.St.Rep. 274 and 
note (1890), held that a livestock commission merchant was bound to take notice of a 
valid mortgage which was properly recorded and that he was liable for conversion for 
the sale of mortgaged cattle. It should be noted that the Kansas statutes do not ex- 
pressly state that a recorded chattel mortgage shall be notice to any person. But the 
court in the Brown case stated that it was implied that every del sotanas duly 


executed and recorded is notice to all the world. Kan. G.S. 58-301 (1935) specifies 
that an unrecorded chattel mortgage shall be absolutely void as against the creditors of 
the mortgagor and as against subsequent purchasers and mortgagees in good faith. 
Clearly only those specifically mentioned by the statute come within its protection. 
Drumn-Flato Commission Co. v. First National Bank, 65 Kan. 746, 70 Pac. 874 (1902). 
The court in the instant case apparently considers the defendant to be a “subsequent 
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urchaser” within the meaning and protection of the statute and cites with approval the 
Coiding of the Brown case. In Greer v. Newland, 70 Kan. 310, 77 Pac. 98, 109 Am. 
St.Rep. 424, 70 L.R.A. 554 (1904), reversed on rehearing, 70 Kan. 315, 78 Pac. 835, 
109 Am.St.Rep. 424, 70 L.R.A. 554 (1904), the facts were analogous to those in the 
present case. In the opinion upon rehearing, it was declared that the record imparts 
notice only to persons who would have been protected if the conveyance had not been 
recorded. The court further stated that a factor (or commission merchant) is not within 
the protection of the statute (and thus not subject to constructive notice) ; that a chattel 
mortgage is equally effective as to him, whether of record or not; and that the decision 
in the Brown case must, therefore, have been the same even if the mortgage had not been 
recorded. Apparently such liability would be based upon the general rule that one 
consciously asserting or exercising dominion over goods adverse to that of the true 
owner is a converter, even though he act in good faith and without knowledge of the 
true owner's title. Prosser, Torts 100-103 (1941). 


In the Greer case the mortgagees sued upon the allegation of an implied promise 
by the commission men to pay to them their net proceeds, the tort being expressly 
waived. The Kansas Supreme Court had previously expressed approval of the general 
tule that where a wrongdoer derives a benefit from the commission of a tort against the 
property of another, the injured person may waive the tort and sue upon the tort- 
feasor’s implied contract to pay for the resulting damage. See Challiss v. Wylie, 35 
Kan. 506, 508, 11 Pac. 438, 439 (1886); Fanson v. Linsley, 20 Kan. 235, 239 
(1878) ; Notes, 97 A.L.R. 250 (1935), 169 A.L.R. 143 (1947). Upon the first hear- 
ing of the Greer case it was held that the defendants did not derive such a benefit as to 
make them liable in assumpsit by reason thereof, but that they did have constructive 
notice, that this had the same effect as actual notice, and that they were liable upon an 
— contract for money had and received to plaintiff's use. Upon the rehearing the 
judgment was reversed on the basis that the defendants did not have constructive notice. 
The instant decision is in accord with the reasoning of the court in the first Greer case 
that commission merchants are subject to constructive notice. Query, whether construc- 
tive notice is sufficient to render them liable in an action based upon contract under 
the facts of the instant case? Inasmuch as the liability of a commission merchant in an 
action based upon contract is subject to doubt and his liability for conversion is well 
settled, the obvious course for the mortgagee is to sue upon the tort. 


KENNETH HARMON 


CONFLICT OF LAWS — DIVORCE — EXTRATERRITORIAL EFFECT OF STATUTE 
PROHIBITING REMARRIAGE 


Defendant was divorced in Kansas and subsequently married petitioner in New 
York within six months after the Kansas divorce decree. Petitioner later sought an 
annulment of his marriage to defendant in a New Jersey court, contending that at the 
time he and defendant were married, defendant had a husband then living from whom 
she was not divorced because of the Kansas divorce decree. The decree recited, among 
other things, that “the foregoing Decree of Divorcement does not become absolute and 
take effect until the expiration of six (6) months ....” It was held, that the petition 
for annulment be dismissed. The Kansas divorce decree was an absolute divorce on the 
date of rendition, and the marital relation existing between defendant and her first 
spouse was destroyed thereby. The seemingly qualifying language of the decree was 
simply a limitation on, or prohibition against, remarriage within the State of Kansas 
for the prescribed period, and such restriction had no extraterritorial effect. Therefore, 
defendant was not barred from remarriage in New York within that period. King v. 
Klemp, 57 A. 2d 530 (N. J. 1947). 

Kan. G.S. 60-1514 (1935) recites that “Every decree of divorce shall recite the 
day and date when the judgment was rendered in the cause, and that the decree does 
‘not become absolute and take effect until the expiration of six months from said time.” 
The latest interpretations of this statute by the Kansas Supreme Court hold that the 
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relation of husband and wife no longer exists between the —_ upon the rendition 
of a decree of divorce, and the six month period provided for in the statute is merely 
prohibition against remarriage of either party during that period. Troemper’s Estate, 
160 Kan. 464, 163 P.2d 379 (1945) ; Knollenberg v. Meyer, 151 Kan. 768, 100 P.2d 
746 (1940) ; Cooper v. Bower, 78 Kan. 156, 96 Pac. 59 (1908) ; Durland v. Durland, 
67 Kan. 734, 74 Pac. 274, 63 L.R.A. 959 (1903). Nevertheless, a conflict of authority 
exists as to whether a state, which has a statute prohibiting either or both parties to a 
divorce granted in that state from remarrying within a given time or during a given 
time or during the life of the other party, will recognize a remarriage celebrated in 
another state within the prohibited time. The decision reached in the principal case, 
recognizing such remarriage, is in accord with the majority view. Loughran v. Loughran, 
292 US. 216 (1933); Wheelock v. Freiwald, 66 F.2d 694 (C.C.A. 8th 1933) ; Dudley 
v. Dudley, 151 lowa 142, 130 N.W. 785, 32 L.R.A. (N.S.) 1170, (1911) ; State v. 
Shattuck, 69 Vt. 403, 38 Atl. 81, 40 L.R.A. 428, 60 Am.St.Rep. 936 (1897). The 
minority view prevails especially where a statute postpones the dissolution of the former 
marriage. Atkeson v. Sovereign Camp, 90 Okla. 154, 216 Pac. 467. (1923) ; Heflinger 
v. Heflinger, 136 Va. 289, 118 S.E. 316 (1923). The decisions in jurisdictions follow- 
ing the minority view are predicated upon the proposition that to recognize a remarriage 
celebrated in another state, contrary to the local statute, would be in direct opposition 
to the attempt of the legislature to remove the inducement to divorce by prohibiting 
either of the parties from remarrying for a certain time, and that to recognize the re- 
marriage is against good morals and contrary to public policy. Stull’s Estate, 183 Pa. 
625, 39 Atl. 16 (1898). The minority view is most often exhibited in those cases in 
which the parties are remarried in another state for the express purpose of evading the 
law of the domicile. Harvey v. State, 31 Okl. Crim. 299, 238 Pac. 862 (1925) ; Peerless 
Pac. Co. v. Burckhard, 90 Wash. 221, 155 Pac. 1037 (1916) ; however, some courts 
follow the majority rule even though there exists the intention to evade the statute. 
Dudley v. Dudley, supra; Hoagland v. Hoagland, 27 Wyo. 178, 193 Pac. 843 (1920). 
The United States Supreme Court in Loughran v. Loughran, supra, rested its decision 
upon the general rule of conflict of laws that if a marriage is valid by the lex locus 
contractus, it is normally valid everywhere. The statutory restrictions after divorce are 
generally considered penal and, therefore, have no extraterritorial effect, even though the 
purpose of the foreign marriage was to evade the domiciliary interdiction. Dudley v. 
Dudley, supra; Commonwealth v. Lane, 113 Mass. 458, 18 Am.Rep. 509 and note 
(1873). A few well established exceptions to this rule exist where the foreign marriage 
is odious to the moral standards of the jurisdiction. United States v. Rodgers, 109 Fed. 
886 (E.D. Pa. 1901) (incest) ; State v. Tutty, 41 Fed. 753, 7 L.R.A. 50 (S.D.C.C. 
Ga. 1890) (miscegenation) ; Stull’s Estate, 183 Pa. 625, 39 Atl. 16 (1898) (statute 
forbade remarriage with paramour) ; Shaw v. Gould, L.R. 3 H.L. 55 (1868) (poly- 
gamy). Several states (Illinois, Louisiana, Massachusetts, Vermont, and Wisconsin) 
have adopted the Uniform Marriage Evasion Act, which declares void those marriages 
celebrated in foreign states by residents who intend to retain residence in the enacting 
state. Similar acts have been passed in Indiana and West Virginia. Keezer, Marriage 
and Divorce, sec. 1123 (3d ed 1946) ; 9 Uniform Laws Annotated, Supp. 160 (1947). 
In these seven states, if either party intends to evade the laws of his or her state of 
domicile by a remarriage in another state, the state having the evasion statute will not 
recognize that foreign marriage. Murphy v. Murphy, 249 Mass. 552, 144 N.E. 394 
(1924); Atwood v. Atwood, 297 Mass. 229, 8 N.E. 2d 916 (1937). Kan. GS. 
23-115 (1935), reciting that ‘‘all marriages contracted without this state which would 
be valid by the laws of the country in which the same were contracted, shall be valid in 
all courts and places in this state,” was construed in Westerman v. Westerman, 121 Kan. 
501, 247 Pac. 863 (1926), when the court, through the dictum pb sce Burch, recog- 
nized that there were exceptions to this common law rule, and indicated that probably 
the better rule would be not to recognize as valid in Kansas those marriages contracted 
in a foreign state for the express purpose of evading the law of Kansas, because it is 
conceivable that the legislature intended such a marriage to be absolutely void, although 
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it did not in express terms declare such a marriage void. 


Despite the emphatic tenor of the dictum, an appraisal of Durland v. Durland, 
supra, and other Kansas decisions would indicate that this dictum has not been followed. 
The dictum of the Westerman case is apparently a sounder view; hence, it is submitted 
that passage of a marriage evasion statute would be the most direct solution of this prob- 
lem. Nevertheless, one should keep in mind the fact that denying the validity of the 
marriage may relieve one from an obligation solemnly entered into and, further, may 
bastardize innocent children born of the union. The issue thus remains whether the 
policy of prohibition, as expressed by the legislative body, is strong enough to prevail 
over the policy demanding the upholding of the marriage. H. H. SINNING 


CONSTITUTIONAL LAW — FREEDOM OF PRESS—NEED FOR CERTAINTY IN 
STATUTES INHIBITING SAME 


Defendant was found guilty under a statute which made it a misdemeanor to 
publish or distribute “. . . any book, fe ace magazine, newspaper or other printed 
paper devoted to the publication, and principally made up of criminal news, police 
reports, or accounts of criminal deeds, or pictures, or stories of deeds of bloodshed, 
lust, or crime . . .” N. Y. Penal Law § 1141 (2). Defendant contended that the 
statute denied the accused the right of freedom of speech and press protected against 
state interference by the Fourteenth Amendment and that the statute was so vague 
and indefinite as to violate his right of procedural due process. The New York Court 
of Appeals, in affirming the conviction, interpreted the statute as being directed toward 
publications which so massed stories and pictures of criminal deeds of bloodshed or lust 
as to become vehicles for inciting violent and depraved crimes against the person. — 
appeal, it was held, three justices dissenting, that the conviction be reversed. e 
statute, as authoritatively construed by the state court, places upon the actor the impos- 
sible burden of predetermining what publications the courts or juries might find would 
fall within the prohibited category. Winters v. People of State of New York, 333 US. 
507 (1948). 


The court found that the statute was so vague and uncertain as possibly to render 
criminal an utterance which might have been innocently made, and, therefore, the act is 
invalid for inhibiting freedom of the press. If this defect were cured by the interpre- 
tation of the state court, the statute would still violate the rule that the terms of a 
criminal ‘statute creating a new offense must be sufficiently definite to inform those to 
whom it is directed what conduct on their part is prohibited. 


A distinction between the “definite” and the “indefinite” can be drawn from the 
cases. The following were found to be indefinite: A display of a flag or banner “as a 
sign, symbol, or emblem of opposition to organized government,” Stromberg v. Cali- 
fornia, 283 U.S. 359 (1931); “any unjust or unreasonable rate or charge in handling 
or dealing in or with any necessaries,” United States v. Cohen Grocery Co., 255 US. 
81 (1921); requiring a contractor for the state to pay the “rate of per diem wages in 
the locality,” Connally v. General Construction Co., 269 U.S. 385 (1926). On the 
other hand, under the circumstances presented to the court, the following were not found 
objectionable: language condemning “‘restraint of trade,” Nash v. United States, 229 US. 
373 (1913); “political purpose,” United States v. Wurzbach, 280 U.S. 396 (1930) ; 
publishing any book or paper advocating or having a tendency to advocate the commis- 
sion of any crime, breach of the peace or act of violence, Fox. v. Washington, 236 US. 
273 (1915) ; and a general definition of criminal syndicalism was sufficient when applied 
to specific acts, Gitlow v. New York, 268 U.S. 652 (1925). 


The distinction seems to rest on these considerations: (1) Does the nature of the 
subject matter permit more explicitness; and (2) is there a pressing social problem 
sufficiently urgent to require a vague prohibition under a broad statement of policy? 
See Frank, The United States Supreme Court: 1947-1948, 16 U. of Chi. L. Rev. 1, 
40-1 (1948). 





248 The JOURNAL 


Magon v. United States, 248 Fed. 201, 160 C.C.A. 779 (C.C.A. 9th 1918), cert. 
denied, 249 U.S. 618 (1919), and the obscene literature cases, however, are apparent 
exceptions to the above considerations. The Magon case was a prosecution under a 
federal statute, 35 Stat. 1129 (1909), as amended, 36 Stat. 1339 (1911), 18 U.S.C. 
§ 334 (1946), which prescribed a omy for mailing obscene matter. “Every obscene, 
lewd . . . or other publication of an indecent character” was declared nonmailable. 
“Indecent” was defined for the purpose of the statute as including matter of a char- 
acter tending to incite murder or assassination. The court had no trouble with “indecent” 
under the indefinite test. It said: “It is no more difficult for a jury to determine 
whether certain language has a tendency to incite murder or assassination than to deter- 
mine whether certain other language has a tendency to corrupt the morals of those whose 
minds are open to such influences.” Whether certain language has a tendency to cor- 
rupt the morals of those whose minds are open to such influences has long been the 
test for obscenity. Commonwealth v. Isenstadt, 318 Mass. 543, 62 N.E. 2d 840 (1945) ; 
People v. Wendling, 258 N.Y. 451, 180 N.E. 169, 81 A.L.R. 799 and note (1932) ; 
Queen v. Hicklin, L.R. 3 Q.B. 360 (1868). 


In the instant case the Court pointed out that acts of “gross and open indecency 
or obscenity, injurious to the public morals” are indictable at common law. The infer- 
ence seems to be that this distinguishes the obscenity cases from the instant case in the 
application of the general rule. And, of course, the Magon case which grew out of the 
“Comstock” laws would fall into the same general category as the obscene literature 
cases. 


The distinction may not be entirely satisfactory since the paragraph of the New 
York statute in question was analogous to that state’s obscene literature prohibition. 
Indeed, they were both passed at about the same time and are under the same title in 
the statute book. The same difficulty presents itself in Kansas. Kan. G.S. 21-1103 
(1935), which prohibits the publication and sale of books or papers ‘devoted largely 
to the publication of scandals, lechery, assignations, intrigues between men and women, 
and immoral conduct of persons,” has been upheld as constitutional. In re Banks, 56 
Kan. 242, 42 Pac. 693 (1895). But Kan. G.S. 21-1102 (1935), which prohibits pub- 
lication or sale of “any book, pamphlet, magazine, or paper,” devoted principally or 
wholly to the publication of criminal news or pictures, or stories of deeds of bloodshed 
or crime,” has never been passed upon. In the ag case, the dissenting justices 
list § 21-1102, supra, with “the statutes that fall by this decision.” The very cogent 
arguments of Alpert, Judicial Censorship of Obscene Literature, 52 Harv. L. Rev. 40 
(1938), and of Ernst and Seagle in their book To The Pure (1928), condemn as 
unreasonable the restraint of press of the obscene literature statutes. The decision in 
the instant case indicates that the court will not extend the uncertainty of the obscenity 
cases to even a closely-related situation. J. E. HENSLEY 


CONTRACTS — AUTOMOBILE REPURCHASE AGREEMENTS — OPTION ENTITL- 
ING SELLER TO REPURCHASE 


Plaintiff company, an authorized Chevrolet dealer in Savannah, sold a new car to 
the defendant for $1,596.00. At the time of purchase, defendant agreed in writing, 
in consideration of $1.00 and of the sale of the automobile to him, that if he should 
decide to sell the car within six months, he would first give the plaintiff an option to 
repurchase the automobile at the original purchase price. Immediately upon receiving 
the car, defendant sold it fot $500.00 profit without giving plaintiff an opportunity to 
repurchase, Plaintiff alleged that if the car had been offered to it for repurchase, it 
would have exercised its option. Plaintiff further alleged that although the car could 
have been sold for a higher price, it would not have resold for the higher price because 
it adhered to the list price. Defendant demurred on the ground, among others, that the 
petition did not set forth a cause of action, since the petition shows upon its face that 
the plaintiff had not been damaged. The trial court overruled the defendant’s demurrers, 
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declared the contract, to be valid, and awarded damages. On appeal, it was held, that 
the judgment be reversed. The contract was valid and binding, but since the plaintiff 
admitted in its petition that it had suffered no damage because it would not have sold 
the car for more than list price, no damages were recoverable. Schuler v. Dearing 
Chevrolet Co., 46 S.E.2d 611 (Ga. App. 1948). 


This new type of contract with which the court dealt in the instant case is a post- 
war attempt on the part of reputable dealers to curb rising automobile prices. The 
various forms of repurchase agreements can be conveniently classified into two main 
categories: (1) those containing stipulated damage clauses, as in Francis & Parsons, 
Inc. v. Allen (Mun. Ct., D.C., July 12, 1948), noted in 34 A.B.A.J. 829 (1948) ; and 
(2) those not containing such clauses, as in the instant case. Regardless of the cate- 
gory of the particular contract, certain general. principles of contract law apply. The 
consideration stated in these agreements is either $1.00 or the dealer's letting the buyer 
have the car, or both. That a promise will support a promise is — and $1.00 
has been held to be sufficient consideration for a promise or act by many courts. 
Allegheny Oil Co. v. Snyder, 106 Fed. 764, 45 C.C.A. 604 (C.C.A. 6th 1900) ; Pitts- 
burg Vitrified Paving & Bldg. Brick Co. v. Bailey, 76 Kan. 42, 47, 90 Pac. 803, 805 
(1907); Brown v. Fowler, 65 Ohio St. 507, 63 N.E. 76 (1902). Such option con- 
tracts as the one under consideration are not void for want of mutuality. Rolander v. 
Sanderson, 141 Kan. 809, 43 P.2d 1061 (1935); Pittsburg Vitrified Paving & Bldg. 
Brick Co. v. Bailey, supra. The dealer pays his money or performs the agreed act for 
the privilege of choosing whether or not he will claim le ormance of the option con- 
tained in the contract, and for the consideration received, the buyer parts with his right 
of choice among other prospective buyers. 


The automobile repurchase agreement is analogous to the option agreement prev- 
alent in many stock sales. According to the weight of authority, a by-law of a cor- 
poration requiring a stockholder, before selling his stock, to afford the corporation or 


other stockholders an opportunity to purchase the same is valid. Searles v. Bar Harbor 
Bkg. & Trust Co., 128 Me. 34, 145 Atl. 391, 65 A.L.R. 1154 (1929) ; Elson v. Schmidt, 
140 Neb. 646, 1 N.W.2d 314 (1941) ; Nicholson v. Franklin Brewing Co., 82 Ohio 
St. 94, 91 N.E. 991, 137 Am. St. Rep. 764, 19 Ann. Cas. 699 (1910). Contra: Victor 
G. Bloede Co. v. Bloede, 84 Md. 129, 34 Atl. 1127, 57 Am. St. Rep. 373, 33 L.R.A. 
107 (1896). Another similar situation can be found in examining the right of a 
manufacturer, producer, or wholesaler to control resale prices. In the absence of an 
—_ statute, it is not unlawful for a wholesaler to refuse to supply a retailer who 
will not maintain stipulated prices. United States v. Colgate & Co., 250 U.S. 300, 7 
A.L.R. 443 and note (1919) ; State v. Scollard, 126 Wash. 335, 218 Pac. 224, 32 A.L.R. 
1082 and note (1923). Under the Kansas Fair Trade Act, it is expressly provided that 
in certain instances resale contracts are valid. Kan. G.S. 50-302 (Supp. 1947). 


The application of general resale contract principles to automobile repurchase 
agreements has thus far been dealt with by comparatively few courts, and with the 
exception of the instant case, only at the trial level. In a recent New York case, the 
dealer was allowed a temporary injunction to prevent further transfer of the automobile 
pending trial. Larson Buick Co. v. Mosca, 79 N.Y.S.2d 654 (1948). The court in that 
case declared that an honest dealer should be encouraged in his efforts to transfer his 
allotted quota of automobiles to bona fide individual purchasers and in his attempt to 
comply with his agency contract. In Francis & Parsons, Inc., v. Allen, supra, the court 
held that the stipulated damage clause was not an unenforceable penalty clause, but 
constituted a reasonable amount of damages computed in advance. It was the court's 
opinion that the dealer had suffered damages because of possible loss of prestige when 
its new automobiles were seen on used car lots. A Rhode Island court allowed the 
plaintiff $200.00 damages in a suit involving a repurchase agreement without a damage 
clause. Crook, Inc. v. DeWade (10th Dist. Ct. of R.I., Oct., 1947). The Supreme 
Court of Kansas has not been called upon as yet to determine the validity of such an 
agreement. However, such a case has been tried in a Wichita city court, and the dealer 
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was allowed $400.00 damages based on a repurchase agreement without a damage clause. 
Butts Motor Co. v. McVey (Div. 2, Wichita City Ct., May 20, 1948). Recognizing the 
public policy involved, one court has declared its intention to uphold reputable auto- 
mobile dealers in their efforts to curb the “gray market.” Francis & Parsons, Inc. v. 
Allen, supra. It would = that it is upon this broad basis automobile repurchase 
agreements should be upheld. ERNEST J. RICE 


CONTRACTS — CONSIDERATION FOR NEW PROMISE — EFFECTS OF “ESCALA- 
TOR CLAUSE” IN CONTRACT 


Plaintiff and defendant contracted for the construction of display stands at 65 cents 
each with an agreement that if manufacturing costs went up defendant was to pay 75 
cents per stand. After plaintiff had delivered 500 stands at 65 cents and 500 more at 
75 cents, plaintiff demanded 85 cents per stand. Defendant agreed to this but, after 
construction of a few more stands, refused to pay the new price. Plaintiff brought an 
action upon the contract. The trial court refused defendant's request for a ruling that 
the defendant's promise, subsequently made, to pay the new price was without consid- 
eration, and judgment was entered for the plaintiff. On appesl, it was held, that the 
judgment be affirmed. There is valid consideration when the defendant, in order to 
secure to himself actual performance of work in place of a right to collect damages from 
the plaintiff, promises to pay him an additional sum. Swartz v. Lieberman, 80 N.E.2d 
5 (Mass. 1948). 


The Massachusetts court states that the doctrine as anes in the principal case 
does not affect the general rule that a promise to pay one for doing that which he was 
under a prior legal duty to do is not binding for want of consideration. Parrot v. 
Mexican Central Ry., 207 Mass. 184, 93 N.E. 590, 34 L.R.A. (N.S.) 261 (1911). It 


seems that when the Massachusetts court has — the limitation to the general rule, 


as expressed in the principal case, it has been dealing only with construction and pro- 
duction cases. E. g., Parrot v. Mexican Central Ry., supra; Munroe v. Perkins, 9 Pick. 
298 (Mass.), 20 Am. Dec. 475 (1830). A few other jurisdictions have reached sim- 
ilar results under a comparable set of facts. Watkins & Son v. Carrig, 91 N.H. 459, 
21 A.2d 591 (1941); Evans v. Oregon & Washington Railroad Co., 58 Wash. 429, 
108 Pac. 1095, 28 L.R.A. (N.S.) 455 (1910). But most courts hold in similar situations 
that there is no consideration for the new promise on a private construction contract. 
King v. Duluth, M. & N. Ry., 61 Minn. 482, 63 N.W. 1105 (1895) ; Lingenfelder v. 
Wainwright Brewing Co., 103 Mo. 578, 15 S.W. 844 (1891) ; Ollman v. Huddleston, 
41 N. M. 75, 64 P.2d 97 (1937); see Note, 25 A.L.R. 1450 (1923); 1 Williston, 
Contracts §§ 130, 130A (rev. ed. 1936). The basic reason underlying the majority 
tule seems to be that a court will not make over a contract for a party who, in the light 
of changed conditions, has made a bad deal. The Kansas Supreme Court has never had 
occasion to adopt or reject the Massachusetts doctrine in a construction contract. How- 
ever, it has consistently held that an agreement to do what one has already contracted to 
do is not sufficient consideration for the new promise. Cron v. Zimmerman, 160 Kan. 
78, 159 P.2d 400 (1945) ; Schuler v. Myton, 48 Kan. 282, 29 Pac. 163 (1892). It 
would seem that the Massachusetts rule leaves the promisor in the unjustifiable position 
of having to pay the “legal hi-jacking” price requested by the builder or suffer the 
expenses of engaging another builder, plus injuries he might suffer due to the delay. A 
search for a method which gives protection both to the builder and the promisor brings 
up the second principal case. 


Plaintiff contracted with the California Chemical Co. to buy gypsum from the 
Chemical Co. at a specified price. The contract contained a clause protecting the Chem- 
ical Co. against increases in cost of production which were to be computed from the 
Chemical Co’s cost records. The Chemical Co. then assigned its contract rights to the 
defendant. A price increase followed, and plaintiff paid without protest. Upon second 
and third price increases, plaintiff objected and refused to pay, contending that the 
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“escalator clause” was invalid because of uncertainty. In an action by the plaintiff for 
a declaration of rights under the contract, it was held, that the “escalator clause” was 
not invalid for uncertainty, since certainty could be obtained by reference to the de- 
fendant’s accounting records which were open to the plaintiff at all times. Pacific Port- 
land Cement Co. v. Westvaco Chlorine Products Corp., 77 F. Supp. 406 (N. D. Cal. 
1948). 

The “escalator clause” was used successfully during the years of price control as a 
cushion for both the vendor and vendee. See Simpson Bros., Inc. v. District of Colum- 
bia, 73 F. “gy 858 (D. D. C. 1947). The main = of controversy with respect to 
the validity of the clause concerns the certainty of price determination. Courts have 
held that a contract to sell goods or services at a price to be agreed on in the future is 
uncertain and unenforceable. A. M. Webb & Co. v. Robert P. Miller Co., 157 F.2d 
865 (C. C. A. 3rd 1946); Boatright v. Steinite Radio Corp., 46 F.2d 385 (C. C. A. 
10th 1931); Bogy v. Berlarge, 265 App. Div. 249, 38 N. Y. S.2d 584 (1942). 
Although no exact price has been set, so long as the contract contains a standard enabling 
the court to ascertain its terms, the contract will be enforced. Beech Aircraft Corp. v. 
Ross, 155 F.2d 615 (C. C. A. 10th 1946) ; Pure Oil Co. v. Tucker, 70 F. Supp. 766 
(S. D. Iowa 1947). Setting of price subject to an ensuing tariff revision has been held 
not to render the contract invalid because of uncertainty. Oxtlet Embroidery Co. v. 
Derwent Mills, 254 N. Y. 179, 172 N. E. 462 (1930). It would appear from a recent 
Kansas case that the “escalator clause’ would be valid in this jurisdiction, since the 
court implies that if a person wishes to es himself from the increases in cost of 
production, the protection must be e ied in the contract. See State Highway Con- 
struction Contract Cases, 161 Kan. 7, 166 P.2d 728 (1946). In order for a builder to 
excuse himself from performance under an existent contract, the party must show that 
the frustration which is alleged to exist was unforseeable. Lloyd v. Murphy, 25 Cal. 
2d 48, 153 P.2d 47 (1944; State Highway Construction Contract Cases, supra.) 


It would seem that in the times of uncertainty in production costs, the ‘“‘escalator 
clause” in either a sales or construction contract is a more equitable method of solving 
wr difficulties arising out of the cost increase than the Massachusetts method. The 

uilder receives protection as he would under the Massachusetts doctrine, and, at the 
same time, the “escalator clause’’ prevents the indiscriminate contracting and price- 
jumping which leaves the promisor in the a dilemma of having to accept the 
dictates of the builder or suffer the detriment of obtaining another builder. 

M. M. UNRUH 


CONTRACTS — MASTER AND SERVANT — FEDERAL EMPLOYERS’ LIABILITY 
ACT — LIMITATION OF VENUE 


Plaintiff was injured in Pennsylvania, while a resident of that state, during the 
course of his employment with defendant railroad. Plaintiff asked for and received an 
advancement of funds, in consideration of which he agreed to adjust his claim if pos- 
sible and, if no adjustment could be made, not to bring any action on his claim in any 
court other than one sitting in Pennsylvania. Subsequently, plaintiff brought suit under 
the Federal Employers’ Liability Act, 35 Stat. 65 et seq. (1908), as amended, 45 
US.C., § 51 et seq. (1946), in the United States District Court for the Northern Dis- 
trict of Ohio. On appeal from an order sustaining a motion to dismiss the action upon 
the ground of improper venue, it was held, one judge dissenting, that the judgment be 
reversed. The venue provision of Section 6 of the FELA, giving the injured employee 
access to courts in the district of defendant’s residence, where the injury occurred, or 
anywhere the carrier is doing business, is a “liability” of the employer within the mean- 
ing of Section 5 of the Act. The latter section makes void any contract, the purpose or 
intent of which is to exempt a carrier from any liability created by the act. Such con- 
tracts are also against public policy because they limit the rights of parties in their 
access to the courts. Akerly v. New York Cent. R.R., 168 F. 2d 812 (C.C.A. 6th 
1948). 
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The cases dealing with the question of limiting the venue provision of Section 6 
of the FELA by contract are in sharp conflict. Some courts are directly in accord with 
the reasoning of the principal case. Sherman v. Pere Marquette Ry., 62 F. Supp. 590 
(N. D. Ill. 1945) ; Petersen v. Ogden Union Ry. & Depot Co., 175 P. 2d 744 (Utah 
1946). But other courts have held that the venue provision of section 6 of the Act is 
not a “‘liability,” within the meaning of Section 5 of the Act, as defined by Webster 
and as the term is commonly understood. Roland v. Atchison, T. & S. F. Ry., 65 F. 
Supp. 630 (N.D. Ill. 1946) ; Herrington v. Thompson, 61 F. Supp. 903 (W.D. Mo. 
1945) ; Clark v. Lowden, 48 F. Supp. 261 (Minn. 1942) ; Grand Trunk Western R. R. 
v. Boyd, 321 Mich. 699, 33 N. W. 2d 120 (1948) ; Detwiler v. Lowden, 198 Minn. 
185, 269 N. W. 367, 107 A. L.R. 1054 and note (1936). The court in the Detwiler 
case reached a conclusion contrary to that of the principal case by differentiating 
between a contract limiting venue for a future cause of action, which often has been 
held illegal, and a contract limiting venue after the cause of action has arisen. In the 
latter, the injured party was said to have a right to choose a jurisdiction at the time. 
But see Duncan v. Thompson, 315 U. S. 1 (1941). Under Section 6 venue has been 
regarded as a personal privilege of the plaintiff and not a legal liability of the carrier. 
Herrington v. Thompson, supra. In Neirbo Co. v. Bethlehem Corp., 308 U. S. 165, 128 
A. L.R. 1437 and note (1939), it was held that venue is a privilege that may be 
waived. However, the court in Sherman v. Pere Marquette Ry., supra, although recog- 
nizing such a waiver, declared that the privilege may not be contracted away in the 
face of a specific statute which prohibits such contracting. In the Roland and Clark 
cases, such contracts limiting venue were held not to violate public policy. 


The United States Supreme Court has broadly interpreted Section 6 as giving the 
injured railroad employee an indefeasible choice of venue that cannot be curtailed by 
the discretionary powers of the courts. In Baltimore & Ohio R. R. v. Kepner, 314 U.S. 
44, 136 A. L.R. 1222 and note (1941), where a state court sought to enjoin a resident 
from prosecuting a cause of action arising under the FELA in a federal court of another 
state, the Court declared that this privilege of extended venue was granted because the 
general venue op sy worked injustices to employees. No state may interfere with 
the privilege, for the benefit of the carrier or national transportation system, on the 
ground of inequity based on cost, inconvenience, harrassment, or “incidental burden”’ on 
interstate commerce. A similar conclusion has been reached as to a state court of another 
state for the same reason. Miles v. Illinois Central R. R., 315 U.S. 698, 146 A. L. R. 
1104 and note (1942). State courts have followed the above decisions. Union Pac. R. R. 
v. Utterback, 173 Ore. 572, 146 P. 2d 76 (1944), cert. denied, 323 U.S. 711 (1944). 
Leet v. Union Pac. R. R., 25 Cal. 2d 605, 155 P. 2d 42 (1944), cert. denied, 325 U.S. 
866 (1945). The result of the Utterback case indicates that the question of a harsh and 
unreasonable burden on interstate commerce from an application of Section 6 has been 
excluded by the provisions of the Act. The doctrine of forum nonconveniens is not 
available to the courts when considering Section 6, Leet, v. Union Pac. R. R., supra; but 
the FELA decisions do not purport to modify the applicability of the doctrine as to 
other cases governed by the venue statutes. See Gulf Oil Corp. v. Gilbert, 330 U.S. 
501, 505 (1946). The Supreme Court in the FELA cases has recognized the purpose 
of Congress to broaden the employee’s choice of venue by restricting the doctrines of 
inconvenience and burden upon interstate commerce. This recognition of “Congres- 
sional purpose” was extended in a recent case under the Fair Labor Standards Act where 
the court decided that an employer can not be relieved from liability for liquidated 
damages under the Act by a compromise or settlement of a bona fide dispute as to the 
coverage of that act. Schulte, Inc. v. Gangi, 328 U.S. 108, 167 A. L.R. 208 and note 
(1946). Considering the trend of the venue cases and the Gangi case, it is submitted 
that the Supreme Court will sustain the principal case if the problem is presented to it. 


The decision of the principal case recalls the continued dissatisfaction of the bench 
and bar with the present application of Section 6 of the FELA and the abuses that have 
arisen. See Note, 16 Kansas Bar JOURNAL 233 (1947); 29 J. Am. Jud. Soc. 135 
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(1946). The House of Delegates of the American Bar Association has endorsed a 
bill, H. R. 6345, which was introduced into the House of Representatives in May, 1946, 
and as yet has not been enacted. The purpose of this bill is to amend section 6 of the 
FELA, curtailing its venue provisions, and reducing the present interstate traffic in 
damage suits. Its provisions are quoted in the Kansas Bar JOURNAL, supra, at 235. 
WiLuiaM C. CAVERT 


EVIDENCE — INADMISSIBILITY OF EVIDENCE OF OTHER CRIMES — EXCEP- 
TION IN SEX OFFENSE TRIALS 


Defendant was convicted of forcible rape of a girl on property of the United 
States Government. Evidence was admitted of an alleged similar rape by the defendant 
of another girl in the same vicinity and by the sdme general method fifteen days before 
the alleged crime. On defendant's motion for a new trial, it was held, that the motion 
be overruled. Evidence of other crimes is generally incompetent to establish guilt, but 
evidence of similar offenses is admissible to show criminal intent or purpose with respect 
to the offense charged, identity, scienter, or a scheme, plan, or course of conduct. 
United States v. Lovely, 77 F. Supp. 619 (E. D. S.C. 1948). 


Although evidence of other crimes allegedly committed by the defendant is never 
allowed when its only effect would be to prejudice the jury, such evidence is allowed 
when its prejudicial effect is outweighed by its probative value in the particular case in 
issue. State v. O’Neal, 150 Kan. 76, 91 P. 2d 12 (1939); State v. Adams, 20 Kan. 
311 (1878); State v. Folwell, 14 Kan. 105 (1874). Most well-reasoned decisions are 
in accord with the principal case in admitting evidence of other crimes in order to show 
criminal intent, identity, scienter, or a common scheme, plan, or course of conduct. 
Kinser v. United States, 231 Fed. 856 (1916) ; People v. Hobbs, 297 Ill. 399, 130 N. E. 
779 (1921) ; Whiteman v. State, 119 Ohio St. 285, 164 N. E. 51, 63 A. L. R. 595 and 
note (1928) ; McLaughlin v. State, 18 Okl. Cr. 627, 197 Pac. 717 (1921) ; 2 Wigmore, 
Evidence §§ 300-373 (3d ed. 1940). The Kansas Supreme Court has held such evidence 
admissible in several situations. State v. King, 111 Kan. 140, 206 Pac. 883, 22 A. L. R. 
1006 and note (1922), where evidence of similarly executed murders was held admis- 
sible to tend to prove the identity of the murderer; State v. Cooper, 83 Kan. 385, 111 
Pac. 428 (1910) (forgery); State v. Ridgway, 108 Kan. 734, 197 Pac. 199 (1921) 
(grand larceny) ; State v. Turner, 128 Kan. 376, 278 Pac. 58 (1929) (liquor law 
violation) ; State v. Stanley, 123 Kan. 113, 254 Pac. 314 (1927) (receiving stolen 
goods). 

Crimes involving illicit sexual intercourse are widely recognized as constituting 
another exception to the general doctrine of the inadmissibility of evidence of other 
crimes. Proof of other such crimes is frequently admitted for the purpose of showing 
the lustful disposition of the defendant. Underhill, Criminal Evidence §156 (3d ed. 
1923) ; 2 Wigmore, Evidence §398 (3d ed. 1940). The extent to which this exception 
has been applied varies with the jurisdiction. Of the states which recognize the excep- 
tion, some allow only the admission of evidence of prior sexual intimacies with the 
prosecutrix, while others admit evidence of subsequent acts as well. Several jurisdictions 
allow evidence of antecedent similar sexual offenses with others than the prosecutrix, 
and other jurisdictions go so far as to admit evidence of both prior and subsequent 
sexual offenses with other girls. See Note, 167 A. L.R. 565 (1946). 


The Kansas Supreme Court apparently agrees with the more liberal viewpoint as 
to the admissibility of evidence of other sexual offenses, for it has held that proof of 
prior and subsequent acts of intercourse are admissible to show the lustful disposition, 
the existence and continuance of the illicit relation. State v. Stitz, 111 Kan. 275, 276, 
206 Pac. 910, 911 (1922); accord, State v. Allen, 163 Kan. 376, 183 P. 2d 458 
(1947). In State v. Bisagno, 121 Kan. 186, 246 Pac. 1001 (1926), this rule was 
tecognized to include the admission of evidence of other acts of intercourse about the 
same time with girls other than the prosecutrix. Accord, State v. Jenks, 126 Kan. 493, 
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268 Pac. 850 (1928). Probably the longest step yet taken in Kansas in admitting such 
evidence was in State v. Funk, 154 Kan. 300, 118 P. 2d 562 (1941), a forcible rape 
case, where testimony of prior and subsequent attempts by the defendant to induce girls 
to enter his automobile in the same manner in which he induced the prosecutrix 
immediately before the rape was declared admissible “for the purpose of showing the 
lustful disposition [of the defendant} and the system used with other young girls in 
taking indecent liberties with them.” 

The court in the principal case approved the theory of admissibility to show lustful 
nature and lascivious disposition but based its decision on the more general doctrine of 
admissibility to prove criminal intent, identity, scienter, or general scheme. The real 
test of the admissibility of such evidence is the relevancy of the facts proved with the 
offense charged — whether they fairly tend to prove that particular offense or an 
essential element thereof. State v. Rand, 238 Iowa 250, 25 N. W. 2d 800, 170 A. L.R. 
289 and note (1947). Although the admission to show disposition or inclination seems 
to be a more honest appraisal of the relevancy of such evidence, all of the doctrines 
advanced for the admission of proof of other sex offenses ap to be merely con- 
venient excuses for allowing its introduction when the court believes that its probative 
value outweighs the factors of undue surprise to the defendant and jury eee ice. The 
logic of admitting evidence of other similar crimes in sex offense trials in order to 
prove intent is questionable, however, since the general intent required for sex offenses 
is inherent in the act itself. State v. Weaver, 182 Iowa 921, 166 N. W. 379 (1918). 
All things considered, the definitive manipulation of such terms as intent, disposition, 
system, and scienter has carried much weight in judicial opinions, yet the logical dis- 
tinction appears tenuous at best. PAYNE H. RATNER, JR. 


PROCESS — SERVICE ON NONRESIDENT IN MOTOR VEHICLE CASES — PLACE 
OF ACCIDENT 


Defendant, a resident of Texas, who had operated his vehicle upon the public 
highways of Kansas, was a professional combine harvester engaged in cutting = 
wheat. While so engaged, he negligently drove his motor vehicle into plaintiff's wheat 
field with the result that he set fire to and destroyed 21 acres of uncut wheat. Plaintiff 
brought suit to recover a personal judgment for damages by substituted service under 
the provisions of Kan. G.S. 8-401, 8-402 (1935), providing for suits and service of 
process against nonresidents in cases arising out of the operation of their motor vehicles 
within the state of Kansas. On appeal from a judgment quashing service of process, it 
was held, one justice dissenting, that the judgment be affirmed. The Kansas statute can 
only be resorted to in actions or proceedings to recover damages to person or property 
arising out of the use or operation by a nonresident of a motor wide: on the highways 
of the state. Kelly v. Koetting, 164 Kan. 524, 190 P. 2d 361 (1948). 


The first substituted service statute regarding nonresident motorists, passed in 
New Jersey in 1906, rested upon actual consent of the nonresident motorist to sub- 
stituted service. The present statutes rest on an implied consent basis, by which the 
nonresident motorist, by his use of the highways, impliedly consents to the appointment 
of an attorney for service of process. This was first established in usetts in 
1923. Legis., 43 Harv. L. Rev. 949 (1930). The constitutionality of the Massachusetts 
statute was upheld in Hess v. Pawloski, 274 U.S. 352 (1926), on the ground that in 
the public interest the state may make and enforce regulations reasonably calculated to 
promote carte on the part of all, residents and nonresidents alike, who use its highways. 
See Note, 7 Kansas Bar JouRNAL 409 (1939). In Wuchter v. Pizzutti, 276 U.S. 13, 
57 A. L.R. 1230 and note (1928), the Court pointed out the strict manner in which 
process must be served under these statutes. Being in derogation of the common law, 
substituted service statutes are construed strictly. Day v. Bush, 18 La. App. 682, 139 
So. 42 (1932); Williams v. Meredith, 326 Pa. 570, 192 Atl. 924, 115 A. L.R. 890, 
and note (1937); Hughes v. Hughes, 306 Pa. 75, 158 Atl. 874 (1932). Contra: 
Galloway v. Wyatt Metal & Boiler Works, 189 La, 837, 181 So. 187 (1938). Note 
138, A. L.R. 1464 (1941); 5 Am. Jur. 830, Automobiles §591. Nearly all substituted 
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service statutes are clearly limited in their application to cases where the accident occurs 
on the highway. Dworkin v. Spector Motor Service, 3 F.R.D. 340 (1944) ; Finn v. 
Schreiber, 35 F. Supp. 638 (W.D.N. Y. 1940); Note, 148 A.L.R. 1208 (1943). 
However, the Pennsylvania and Kentucky statutes in express terms allow substituted 
service when the injury occurs anywhere within the state and do not limit the service 
to injuries occurring on the highway. Pa. Laws 1931, No. 42, p. 50. as amended, Pa. 
Laws 1937, No. 439, p. 2277. Ky. Rev. Stat. §§ 188.020-188.060 (1946). The court, 
in Sipe v. Moyers, 353 Pa. 75, 44 A. 2d 263 (1945), construed the Pennsylvania 
statute as applying even when the injury had occurred on private property and upheld 
the constitutionality of the act. But see Hess v. Pawloski, supra, at 356; Finn v. 
Schreiber, supra, at 640. In the Hess case, the Court declared that the implied consent 
of a nonresident to substituted service was limited to proceedings growing out of acci- 
dents or collisions on a highway in which the nonresident may be involved. The 
reasoning is based upon the proposition that the state may validly exercise the police 
power in nonresident statutes as applied to actions arising out of injuries received on 
the highways. In the Finn case, the federal district court stated that this type of service 
would be unconstitutional if it permitted suits which did not arise from a negligent use 
of the highways. The term ‘on the highway” has been held to include a road over 
private property to a pumping plant, Galloway v. Wyatt Metal & Boiler Works, supra; 
on the other hand, the term has been held not to include a filling station ramp, Finn v. 
Schreiber, supra; an unloading area immediately next to a highway, Brauer Machine & 
Supply Co. v. Parkhill Truck Co., 383 Ill. 569, 50 N. E. 2d 836 (1943) ; a privately 
owned storage area for automobiles, Zielinski v. Lyford, 175 Misc. 517, 23 N. Y. S. 2d 
489 (1940); and the New York World’s Fair grounds, Catalano v. Maddux, 175 
Misc. 24, 22 N. Y.S. 2d 149 (1940). 

It would appear that the Kansas Supreme Court in the case at hand could not 
otherwise have interpreted the statute without doing violence to its terms. A more 
extended application of substituted service, if desired, must therefore await legislative 
consideration. GeEorGE A. RoBB 


TAXATION — DEDUCTION OF FEDERAL ESTATE TAX BEFORE COMPUTING 
STATE INHERITANCE TAX— ADJUSTMENT OF STATE TAX ASSESSMENT 
UPON DETERMINATION OF ERRONEOUS ESTIMATE OF FEDERAL TAX 


The state inheritance tax appraiser evaluated testator’s estate as of the time of death 
and, applying the federal estate tax rates and exemptions to this valuation, computed the 
estate tax which was allowed as a deduction in determining a final valuation subject to 
the inheritance tax. During probate, certain securities of the estate depreciated in value, 
and the executors took advantage of Int. Rev. Code § 811 (j), which permits the executor, 
at his option, to value the estate for federal taxation as of one year after decedent's death, 
rather at the time of death. Thus, the estate tax actually paid was considerably less 
than estimated. The State Controller filed objection to the appraiser’s report on the 
ground that the deduction for estate tax should be only the amount actually paid and not 
the larger figure computed by the appraiser. On appeal from an order of the trial court 
overruling the objection of the Controller, approving and confirming the figures as 
determined by the appraiser, and fixing the inheritance tax at the lower figure, it was 
held, that the order be reversed. In re Slack’s Estate, 194 P. 2d 61 (Cal. App. 1948) 

Neither the United States nor the state is under any constitutional obligation, in 
determining the amount of its tax, to make any deductions on account of the tax of the 
other, but the matter of making a deduction rests in the legislative discretion. Frick v. 
Pennsylvania, 268 U.S. 473 (1925). The view sustained by the majority of the states is 
that the federal estate tax is an expense of adrainistration which should be deducted and 
the state tax computed on the balance of the estate. There is a distinct cleavage of 
authority on this point, but the conflict resolves itself to a dissimilarity in statutory 
enactments as they are construed by the courts. Although Kansas has no statutory pro- 
vision re this matter, the state’s position was unequivocally stated by the court in Jones 
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v. Bowman, 118 Kan. 343, 234 Pac. 953 (1925), where it was held that the inheritance 
tax is imposed on the distributive shares of the decedent's estate received by the bene- 
ficiaries and, in determining the value of such shares, the amount of the federal estate 
tax should be deducted. This case construed Kan. R. S. 79-1501 (1923), the applicable 
portion of which is identical in verbiage with Kan. G. S. 79-1501 (Supp. 1947). The 
court reasoned that the statute in title and text — to impose the tax on legacies and 
successions rather than upon the right to transfer or upon the estate the decedent leaves. 


Massachusetts permits deduction of the estate tax in ascertaining the amount on 
which the legacy and succession tax should be computed, Old Colony Trust Co. v. Burrell, 
238 Mass. 544, 131 N.E. 321 (1921). However, in Cabot v. Commissioner of Corpora- 
tions and Taxation, 267 Mass. 338, 166 N.E. 852, 64 A.L.R. 1277 and note (1929), it 
was held that a refund of a portion of the estate tax, which had been deducted from the 
gross amount of the estate in ascertaining the amount on which the state tax should be 
computed, was not assessable for an additional state tax, such refund being made nineteen 
months after the payment of the state tax. The court construed the state statute as con- 
templating that the amount of the legacy tax should be speedily and definitely determined 
and the affairs of the parties settled on the basis that the succession tax is a closed inci- 
dent. Additional weight was given the argument by virtue of the fact that the legacy 
tax statute, unlike other state tax laws, made no provision for additional assessment of 


omitted property. 


In the absence of express provision therefore, a refund of state inheritance tax under 
the statute has been held not to give the director of the division of taxation a reciprocal 
right within the same limited period to exact additional taxes because of alleged previous 
misconception of the nature and value of a known asset of decedent's estate. Lockwood 
v. Walsh, 137 N. J. Eq. 445, 45 A. 2d 305 (1946). But cf. In re Eisenberg’s Estate, 
184 Misc. 387, 55 N.Y.S. 2d 759 (1944), in which recovery of an additional state tax 
was permitted under a statute providing for a tax on transfer of net estate of resident 
decedents equal to the maximum credit allowable to the estate against federal tax imposed 
with respect thereto, where the executors failed to claim full federal credit because they 
mistakenly assumed credit was limited by the amount paid under a pro forma order 
fixing state tax until it was too late to claim the additional credit in federal tax pro- 
ceedings. 


Pennsylvania provides that a supplemental appraisement of deceased’s estate for 
inheritance tax purposes may be had only where there has been fraud or an accidental 
overlooking or intentional concealment of assets from an appraiser, unless such supple- 
mental appraisement is filed within one year after decedent’s death, in which event the 
supplemental appraisement may be had even though the failure to include assets was 
due to a mistake of judgment on the part of the er who had knowledge of all 
the facts. In re Heberton’s Estate, 351 Pa. 564, 41 A. 2d 654 (1945) ; In re Ramsay's 
Estates, 342 Pa. 103, 20 A. 2d 213 (1941). 


This question of the adjustment of the state tax assessment upon determination of 
an overestimate of the federal tax has never been litigated in the Kansas supreme court, 
and the applicable statutes apparently conflict. Kan. G.S. 79-1511 (Supp. 1947) provides 
that where the director of revenue of the commission of revenue and taxation shall find 
that not all of the decedent’s property was inventoried, or that the value fixed in the 
inventory and igo are incorrect, he may order the assets of the estate reinventoried 
and reappraised. Kan. G.S. 79-1516 (Supp. 1947) provides that the director's deter- 
mination of the value of the ro upon which the tax is computed shall be final 
unless the value so determined shall be reduced by proceedings. Apparently the legis- 
lature has not seen fit to provide for a redetermination in order to enlarge the tax base 
after its computation by the director, and there is no statutory bar to the completion of 
such computation before the end of the year following decedent’s death, at which time 
the estate may be valued for the determination of the federal tax. Further, Kan. G.S. 
79-1517 (Supp. 1947) provides that payment of the amount certified by the director to 
the probate court and the county treasurer shall be a discharge of the tax. Thus, if the 
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ony is satisfied with the tax assessed, he may bar the state from increasing it upon 
any finding of further facts, but if he is dissatisfied, he has a right of appeal as given 
in that section. Inasmuch as Kan. G.S. 79-1531 (Supp. 1947) provides for the refund 
of any tax paid in excess of the amount legally due, it would appear that a reciprocal 
right should be given the state to levy a tax on additional assets first determined to be 
in existence after the director has certified the amount of tax payable as provided in Sec. 
79-1517, supra. This situation might be corrected by enacting legislation requiring the 
director to await final determination of the federal tax before certifying the amount of 
the state tax, or by deleting that portion of Sec. 79-1517, supra, which states: ‘Payment 
of the amount so certified shall be a discharge of the tax.” 
J. DoNALD LYSAUGHT 
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COMMENTS 
DAMAGES FOR PERSONAL INJURY WHEN DEATH ENSUES 
By MELVIN C. POLAND, 2L 


A brief review of the Kansas cases decided under the “survival statute,’ 
G.S. 1935, 60-3201, and “death statute,” G.S. 1935, 60-3203, gives rise to the 
question as to need for legislative change in the two statutes. It is true that 
there has been one change in G.S. 1935, 60-3201, that by amendment in 1939, 
and there have been two changes in G.S. 1935, 60-3203, one in 1939 and the 
other in 1947. However, the writer doubts that these changes will materially 
affect the previous construction given these statutes, unless the court should 
see fit broadly and literally to construe the 1947 change, which seems unlikely. 


This being true, in view of the construction placed upon the two statutes, 
it would seem that it would be possible under certain circumstances for the 
estate of the injured to recover more under the survival statute than the 
possible recovery by next of kin under the death statute. In order to point out 
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clearly how such a situation could exist it will first be necessary to set out 
the statutes; the construction placed upon these statutes, and then apply this 
construction to a hypothetical set of facts. 


G.S. 1935, 60-3201 reads: 


“In addition to the causes of action which survive at common law, causes of 
action for mesne profits, or for an injury to the person, or to real or personal 
estate, or for any deceit or fraud, shall also survive; and the action may be brought, 
notwithstanding the death of the person entitled or liable to the same.” 


G.S. 1935, 60-3203 reads: 


“When the death of one is caused by the wrongful act or omission of another, 
the personal representatives of the former may maintain an action therefor against 
the latter, if the former might have maintained an action had he lived, against the 
latter for an injury for the same act or omission. The action must be commenced 
within two years. The damages cannot exceed ten thousand dollars, and must inure 
to the exclusive benefit of the widow and children, if any, or next of kin, to be 
distributed in the same manner as personal property of the deceased.” 


The statutes as set forth above are substantially the same as they were 
in the General Statutes of 1868. G.S. 1935, 60-3201 and 60-3203 correspond 
to G.S. 1868, ch. 80, Art. XVIII, Sec. 420 and Sec. 422 respectively. Section 
422-a was added to the statute by the Legislature in March of 1889. It reads 
as follows: “That in all cases where the residence of the party whose death 
has been or hereafter shall be caused as set forth in Sec. 422 of chapter 80, 
Laws of 1868, is or has been at the time of his death in any other state or 
territory, or when, being a resident of this state, no personal representative 
is or has been appointed, the action provided in said section 422 may be 
brought by the widow, or where there is no widow, by the next of kin of 
such deceased.” In the case A.T. & S.F. Rid. Co. v. Napole, 55 Kan. 401, 40 
Pac. 669, the court held that this section simply provides that a cause of 
action given by section 422 shall not be lost on account of the nonresidence 
of the deceased or non-appointment of a personal representative. This amend- 
ment was embodied in R.S. 1923, as 60-3204 and has no bearing on the point 
under discussion. 


What construction has been placed upon these statutes? One of the 
earlier decisions construing the statutes and the one which is cited most 
frequently in later cases is McCarthy, Adm’r, v. Railroad Co., 18 Kan. 46, 56, 
in which the court said: 


“Both of these provisions of law took effect on the same day, viz., June 1st 
1859. In the revision of 1868, these sections were embodied in the civil code as 
sections 420 and 422, are a part of the same act, and were adopted at the same 
time. They must be construed in pari materia. The purpose of section 422 is 
evidently not only to fix the amount of damages, and limit them to the use of the 
widow and children, or next of kin, but to take away the right of the administrator 
to sue for the benefit of the estate generally, where death resulted from the injuries. 
Section 420, as construed with section 422, only causes the action to survive for 
injury to the person, when the death does not result from such injury, but does 
occur from other circumstances. The right of the action under section 422 is 
exclusive; and an administrator could not maintain an action under section 420 
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and 422 for the same injury. When death results from wrongful acts, section 422 
is intended solely to apply.” 


In support of this construction the court cited Read v. Great Eastern Rid. 
Co., 3 Q.B. 555, and Andrews v. Hartford Rid. Co., 34 Conn. 57. 


For the purpose of discussion as to the effect of such construction, let 
us assume that Mr. X, a man of 60 years of age, who as a common laborer is 
presently employed at a salary of $100 per month, is injured as a result of 
the negligence of Y. A, Mr. X’s spouse, is the only next of kin dependent on 
him for support. As a result of the injury Mr. X is hospitalized for six 
months; his injury was such as to cause disfigurement. Also that Mr. X was 
unable to return to work for a period of one year from the date of the injury 
and on return to work his earning capacity as a result of the injury was only 
fifty per cent of that prior to injury. The following are elements of damage 
with possible measure of recovery for each element under the survival statute: 


Loss of time (one year) 

Loss of earning capacity (13.47 years minus 
one year times $600) 

Physical Pain & Suffering 

Hospital and physician’s bills 

Humiliation due to disfigurement 


But should death occur as a result of the injury after Mr. X had spent six 
months in the hospital under the construction placed upon the statute not one 
of the above elements could be recovered. Death would cut off all rights of 
action for the benefits of the estate. What then might be recovered by the 
personal representative of the decedent for the benefit of Mrs. X? 


For purposes of the present discussion the amount of recovety will be 
based on the death statute as it existed prior to the 1947 amendment. The 
decisions have not set forth any specific elements which are to be used as 
guides for determining damages except in a general way. In the case of 
K. P. Rly. Co. v. Cutter, 19 Kan. 83, the court, speaking through Brewer, J., 
stated: “That the very purpose of the statute was to give the survivors 
compensation for the value of the life taken away, may be conceded; and 
therefore all the elements which go to make that life valuable are proper 
matters of consideration; and matters which do not affect its value to the 
survivors, such as pain and suffering endured by the deceased, the grief and 
sorrow of the survivors, are not to be considered. .. . The elements which go 
to make up the value are personal to each case. All that can well be done is, 
to say that the jury may take into consideration all the matters which go to 
make the life taken away of pecuniary value to the survivors, and, limited 
by the amount named in the statute awarding compensation therefor.” This 
language has appeared in many of the later cases and the principles of the 
case seem to have been generally followed. 


Applying the principles just set forth, Mrs. X’s recovery under the death 
statute would be her pecuniary loss as the result of the death of Mr. X. It, 
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in effect, would be that portion of Mr. X’s income which she could reasonably 
have expected for her own maintenance and support. If we assume that she 
would have received fifty per cent of his income for this purpose her recovery 
would have been but $7,800. The court in the case of Smith v. Bassett, 159 
Kan. 128, 152 P. 2d 794, allowed funeral expense, so it would be reasonable 
to allow Mrs. X $700 more for this purpose making a total recovery of 
$8,500. ‘Thus it can be seen that the recovery under the survival statute might 
be greater than the recovery under the death statute. Such possibility has 
been greatly reduced by the 1947 amendment to the death statute, G.S. 1935, 
60-3203, but it has not been eliminated entirely. The effect of this amendment 
on the amount of recovery will be discussed later. 


By referring to recent Kansas decisions it is easy to see that the amount 
of recovery allowed under the two statutes in our hypothetical case are not 
far from correct. In the case of Henderson v. Deckert, 160 Kan. 386, 162 P. 
2d 88, the injured party was a man 69 years of age, earning between $25 and 
$35 per week. He was hospitalized for a period of two months and wore a 
body cast for another three months. He finally recovered so that at the time 
of the trial he was able to walk without a cane. The jury set the amount of 
recovery at $15,785. The recovery was itemized as follows: Loss of time, 
$2,400; Permanent disability, $9,360; Pain and suffering, $3,125; Expenses 
including medical and doctor bills, $900. On a motion for a new trial by 
the defendant, the court overruled the motion on agreement by plaintiff to 
accept a remittitur of $3,120 and the judgment of $12,665 was held not to 
be excessive by the Supreme Court. Patrick v. Riggs, 148 Kan. 741, 84 P. 2d 
840, and Smith v. Bassett, 159 Kan. 128, 152 P. 2d 794, are recent decisions 
under the death statute. In the Patrick case the decedent was 77 years of 
age and was earning $24.60 per week. A recovery of $4,650 was held not to 
be excessive. In the Smith case the decedent was 60 years of age and was 
earning $25.54 per week. A recovery of $6,500 was held not to be excessive. 


The law is not based on possibilities or hypothetical situations. But, 
there are other reasons which have their foundation in the basic principles 
of law which strongly indicate the need for legislative action to change the 
construction placed upon the two statutes. First, let us determine what right 
of action exists under each statute and in whom that right of action is vested. 
Under G.S. 1935, 60-3201, the right of action is based on a wrong done to 
the decedent. It takes into account the loss to the decedent’s estate. And the 
action may be brought by the executor or administrator of the estate for the 
benefit of the estate. It is an action which the decedent had or would have 
had against the wrongdoer had he lived. Under G.S. 1935, 60-3203, the action 
is not based on the wrong to the decedent. It is based on the loss to specified 
next of kin for the taking away of the life of the decedent. This right of 
action was never vested in the decedent. It could not become vested in anyone 
until death occurs. The action may be maintained only. by the personal 
representatives of the decedent and then only for the exclusive benefit of 
specified next of kin. 


That there are two separate and distinct causes of action was recognized 
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shortly after the decision in the McCarthy case. In the case of Hubert v. City 
of Topeka, 34 Fed. 510, 513, Judge Brewer, then Judge of the U.S. Circuit 
Court, District of Kansas, questions the correctness of the decision in the 
McCarthy case, stating: 


“I was a member of the supreme bench of Kansas at the time this opinion 
was filed and concurred in it. I feel constrained to follow the decision; and yet I 
may be permitted to say that my examination of this case has led me to doubt the 
correctness of that conclusion, for the measure of damages and the basis of recovery 
under the two sections are entirely distinct. Section 422 gives a new right of action; 
—one not existing before; an action which is not founded on survivorship; an 
action which takes no account of the wrong done to the decedent, but one which 
gives to the widow or next of kin damages which have been sustained by reason 
of the wrongful taking away of the life of the decedent. It makes no difference 
whether the injured party was killed instantly, or lived months; whether he suffered 
lingering pain or not; whether or not he was put to any expense for medical 
attendance and nursing. None of these matters are to be considered in an action 
to recover damages for the death, and in no sense a survival of an action which 
accrued to the decedent before his death; whereas, on the other hand, section 420 
provides for the survival of an action which the decedent had in his lifetime. 
Suppose, as in this case, the decedent lived a long time after injury; was put to 
great expense for medical attendance and nursing, — for these matters which work 
a loss to the estate, she had a right of action in her lifetime. That action, it is 
which, by section 420, survives.” 
To support this construction of the statute Judge Brewer cites Needham 
v. Railroad Co., 38 Vt. 294. The construction placed upon the statutes in 
the McCarthy case has not been changed by the later decisions. This con- 
struction was followed in Martin v. Railway Co., 58 Kan. 475, 477, 49 Pac. 
605, which was decided in July of 1897. In the case of Wright v. Smith, 136 
Kan. 205, 206, 207, 14 P. 2d 640, the court points out that in the decisions of 
this court for half a century they find that it is stare decisis that the right of 
revivor of an action for an injury to the person does not cover the case of a 
personal injury which causes the death of the injured person. That where 
the injury to the person actually causes the death of the injured person the 
right of redress is given by R.S. 60-3203 exclusively. In the later case of 
Kelly v. Johnson, 147 Kan. 74, 75 P. 2d 209 (1938), Syllabus 1 reads: 


“Following Wright v. Smith, 136 Kan. 205, 14 P. 2d 640, it is held that a 
right of action for causing wrongful death is exclusively conferred by GS. 
1935, 60-3203, and not by G.S. 1935, 60-3201, and that such a cause of action 
does not survive the death of the wrongdoer and cannot be maintained against 
his administrator.” 


The last statement of the syllabus just quoted brings us to a discussion 
of the effect of amendments to the two statutes in question since 1935. The 
first amendment subsequent to 1935 was made by the Legislature in 1939. 
After this amendment the two sections read as follows: 


Section 60-3201, “In addition to the causes of action which survive at common 
law, causes of action for mesne profits, or for an injury to the person, or to real or 
personal estate, or for any deceit or fraud or for death by wrongful act or omission, 
shall also survive; and the action may be brought notwithstanding the death of the 
person entitled or liable to the same.” 
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Section 60-3203, “When the death of one is caused by the wrongful act or 
omission of another, the personal representatives of the former may maintain an 
action therefor against the latter or his personal representatives if the former might 
have maintained an action had he lived against the latter for an injury for the same 
act or omission. The action must be commenced within two years. The damages 
cannot exceed ten thousand dollars and must inure to the exclusive benefit of the 
widow and children if any, or next of kin, to be distributed in the same manner as 


personal property of the deceased.” 


While the writer has been unable to find any cases which directly construe 
the effect of these changes, a study of certain cases imply a possible effect. 
Referring once again to paragraph one of the Syllabus in the case of Kelly v. 
Johnson, 147 Kan. 47, 75 P. 2d 209, the last part reads: “. . ., and that such 
a cause of action does not survive the death of the wrongdoer and cannot be 
maintained against his administrator,” which means that up to the time of the 
1939 amendment, in an action for wrongful death, such action did not survive 
the death of the wrongdoer. In the case of Ruff v. Farley Machine Works Co., 
(1940), 151 Kan. 349, 350, 99 P. 2d 789, this statement is made by the court: 


“Since a cause of action for wrongful death did not survive the death of the 
wrongdoer, plaintiffs could not bring an action against Jack Farley, or the admin- 
istrator of his estate. (Wright v. Smith, 136 Kan. 205, 14 P. 2d 640; Kelly v. 
Johnson, 147 Kan. 74, 75 P. 2d 209, but see Laws 1939, ch. 233, which seems to 
change this rule.)” (Italics supplied.) 


So it would seem that the change made by the 1939 amendment is, that 
in case of the death of the wrongdoer an action for wrongful death may be 
maintained against the estate of the wrongdoer. And in the case of Smith v. 
Republic Underwriters, (1940) 152 Kan. 305, 103 P. 2d 858, it was held 
that the death of the negligent driver does not abate the action for wrongful 
death under a motor carrier insurance policy. See also Hercules Powder Co. 
v. Crawford, 163 Fed. 2d 968. Therefore it can be said that nothing in the 
1939 amendment changes the effect of the construction placed upon the two 
statutes in regard to the point under discussion. 


The only other amendment was made by the Legislature in 1947, (L. 
1947, ch. 319, Sec. 1; June 30) which changed 60-3203 to read: 


“When the death of one is caused by the wrongful act or omission of another, 
the = representatives of the former may maintain an action therefor against 
the latter or his personal representative if the former might have maintained an 
action had he lived against the latter for an injury for the same act or omission. 
The action must be commenced within two years. In any such action, the court or 
jury may award such damages as may seem fair and just under all the facts and 
circumstances, but the damages cannot exceed fifteen thousand dollars and must 
inure to the exclusive benefit of the surviving spouse and children, if any, or next 
of kin, to be distributed in the same manner as personal property of the deceased. 
Damages may be recovered hereunder for, but not limited to: (a) mental anguish, 
suffering or bereavement; (b) loss of society, companionship, comfort or protection ; 
(c) loss of marital care, attention, advice or counsel; (a) loss of filial care or 
attention; and (e) loss of parental care, training, guidance or education.” As can 
be seen, the only language in the amended statute which might justify a change in 
construction is: “In any such action, the court or jury may award such damages as 
may seem fair and just under all the facts and circumstances, but the damages 
cannot exceed fifteen thousand dollars . . .” 
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But it is highly improbable that the court would make such a liberal 
interpretation of this language as to overturn a long line of decisions holding 
that when death results from the wrongful act the action is exclusively under 
section 60-3203. And this is further strengthened by the balance of the 
statement just quoted which reads: 


“|. . and must inure to the exclusive benefit of the surviving spouse and 
children, if any, or next of kin, to be distributed in the same manner as personal 
property of the deceased.” 


This shows no intention on the part of the legislature to allow damages 
under this statute for the benefit of the estate which is the type of damages 
allowed under the survival statute. The apparent reason for the amendment 
was for the purpose of allowing a greater recovery in a death action. As will 
be noticed, the maximum recovery was changed from ten thousand to fifteen 
thousand dollars by the amendment. However, under the earlier decisions 
holding that the amount of recovery under the death statute was limited to 
the pecuniary loss to the survivors, seldom could a survivor present a case in 
which the measure of recovery allowed even approached the maximum of 
ten thousand allowed by the 1935 statute. So, when the maximum was 
increased to fifteen thousand it was necessary to find other elements for 
which recovery might be had. In the case of Stoner v. Kansas City, (1913) 
89 Kan. 554, 132 Pac. 207, the elements of “mental anguish, suffering and 
bereavement” were denied in a wrongful death action. However, in this same 
case the court intimated that the element of “‘loss of marital care, attention, and 
advice or counsel” might be allowed when the court held that an instruction 
that the jury might consider the loss sustained by the deprivation of the care, 
attention, and society of the husband for whose wrongful death recovery was 
sought by his widow, was not prejudicial as authorizing solace money as an 
independent item of damages, where such subject-matter was both preceded 
and followed by other statements expressly limiting recovery to pecuniary 
damages only. In the case of Harbert v. Kansas City Elev. R. Co., (1914) 
91 Kan. 605, 138 Pac. 641, “loss of society, companionship, comfort or 
protection” were denied as elements of damage recoverable under the wrong- 
ful death statute. There seem to be no cases directly in point in regard to the 
element of “loss of filial care or attention.” In the case of Coffeyville Min. 
& Gas Co. v. Carter, (1902) 65 Kan. 565, 70 Pac. 635, it was held that the 
element of “loss of parental care, training, guidance and education” is an 
element of damage recoverable in a wrongful death action. The result of 
the amendment was to open the door for elements of damage, nonpecuniary 
in nature, and which had been previously denied as an element of damage, 
to be recoverable in an action for wrongful death. It also removes all 
doubts as to the others which might have been questionable elements of 
damage. For a complete discussion of cases and states in which nonpecuniary 
losses have been sustained in favor of statutory beneficiaries or have been 
denied to the statutory beneficiaries as elements of damages in actions for 
wrongful death see 17 A.L.R. 11. 


From the foregoing discussion it can be seen that in the hypothetical 
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case of Mr. X it would be possible for a larger recovery for Mrs. X under the 
1947 amendment. The first three elements of damage listed in the statute 
which had previously been denied or were in doubt as elements of damage 
recoverable under the death statute are now specifically stated to be elements 
of damage for which recovery might be had. Therefore, it is not at all 
impossible that Mrs. X could have recovered upwards of $15,000 under the 
death statute. 


But the writer can see no change as a result of the 1947 amendment in 
the construction placed upon the two statutes by the McCarthy case. A 
discussion of the reason why such a construction was placed upon the death 
and survival statutes of the various states and the trends away from such a 
narrow construction will help clarify the problem. In Charles T. McCormick's 
Handbook on the Law of Damages, ch. 12, sec. 93, it is stated: 


“At common law, yoy the death of a person injured by the fault of another, 
any action brought for the injury and any right of action therefor died with the 
person. By statutes adopted in most states, this rule has been changed, and the 
action for the injuries sustained up until the time of death may be maintained by 
the personal representative. These are known as Survival Acts. By another 
common-law rule, neither the members of the family of the injured person nor 
his personal representatives had any cause of action for the loss occasioned by his 
death. This also has been changed, in all the states, by statutes, which are modeled 
upon Lord Campbell’s Act adopted in England in 1846, and are known as 
Death Acts.” 


Thus it can be seen that rights of action which survive and rights of 
action for wrongful death are strictly statutory. And it follows from this that 
decisions based on actions brought under these statutes will vary with the 
wording of the statute and the construction placed upon the statute by the 
courts of the state. But the confusion arose at the time of the passage of Lord 
Campbell’s Act. The English courts construed the Act as giving rise to an 
entirely new right of action for the benefit of certain surviving members of 
the family of the injured person. In Blake v. Midlands Ry. Co., 18 Q.B. 93, 
110, 118 Eng. Rep. 35 (1852), the court stated: 


“This Act does not transfer this right of action to his representatives, but 
gives to the representative a totally new right of action, on different principles. . . . 
The measure of damage is not the loss or suffering of the deceased, but the injury 
resulting from his death to his family.” 


In this regard, Tiffany, Death by Wrongful Act, ch. 2, par. 23, states: 


“It is manifest that the act did not repeal, or create an exception to, the rule 
of ‘action personalis moritur cum persona,’ by providing for the survival of the 
action which the party injured might have maintained; for, though the action can 
be maintained only when the death is caused under such circumstances as would 
have entitled the party injured to maintain an action, it is not maintainable for the 
recovery of the damages resulting from the personal injury to him, and hence, by 
survival, to his estate; but is maintainable only for the recovery of damages for the 
pecuniary loss resulting from the death to the surviving members of his family.” 


In other words, at common law the action which the injured party had 
against the wrongdoer, even after the passage of Lord Campbell’s Act, died 
with the injured party and a new cause of action arose in favor of certain 
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specified relatives of the injured based on the wrongful death which was a loss 
to the relatives and not to the injured. It was only by reason of the enactment 
of survival statutes in many states that causes of action which the injured 
person had against the wrongdoer survived the death of the injured party. 


Bowen E. Schumacher, in his article entitled “Rights of Action Under 
Death and Survival Statutes,” 23 Michigan Law Review 114 (1924), points 
out that the problems arise, not so much from the wording of the statutes 
themselves, but from the interplay of these statutes and their operation on 
each other and on the two causes of action which arise. As a result of this 
interplay, where a person is injured by the negligence of another, lives for a 
few weeks and then dies, as a direct result of the injury, the question 
immediately arises as to how many causes of action have sprung up. After 
the injury and before the death, the injured person had a right of action against 
the tort feasor for such things as loss of earnings, expenses caused by the 
wrongful act, pain and suffering, etc. If the injured party does nothing to 
impair this right of action, it will survive to his executor or administrator. 
Under the terms of Lord Campbell’s Act a new cause of action comes into 
being immediately upon his death and was early construed to be the only 
cause of action when death resulted. 


The reason for being so construed was no doubt caused by the peculiar 
wording of Lord Campbell’s Act, 9 & 10 Victoriae, chapter 93, III, which read 
in part as follows: ‘Provided always, and be it enacted, that not more than one 
action shall lie for and in respect of the same subject matter of complaint, . . .” 
Thus the question is presented: does the act mean one action for each right, 
that of the deceased which survives and that of his dependents, which is a new 
and different one, or does the act forbid the bringing of more than one suit 
in which the same facts are made the basis of the right of action? The English 
court held to the latter view in the case of Blake v. Midlands Ry. Co., 18 Q.B. 
93, 118 Eng. Rep. 35 (1852). However, the more logical answer to this 
question is to be found in 44 Harvard Law Review 980. It is there pointed 
out that, in a tort action which results in death, two interests have been invaded. 


“The first is the interest of the deceased in the security of his person and 
property, an interest which has been invaded by —— him to endure pain 
and suffering and to submit to the loss of earnings. There is no question that this 
interest should be protected; moreover, it seems clear that the recovery should be 
an asset of the estate and as such subject to the claims of creditors. The second 
interest is that of the deceased’s relatives, an interest in the nature of an expectancy ; 
their anticipation of sharing in his prospective earnings is necessarily destroyed by 
the termination of the victim’s life. The problem 7 protecting these interests is 
two fold: to exact compensation from the wrongdoer for the invasion of both 
interests, and to assure thereafter its distribution to those properly entitled.” 


The writer of that article clearly indicates that there are two distinct and 
separate causes of action based upon one wrongful act and that both should 
be maintainable being an injury to different interests. In the case of Western 
Union Telegraph Co. v. Preston, CCA-3, 1918, 254 Fed. 229, the following 
statement is made by the court: 


“While at first there was much judicial dispute as to the precise nature of 
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the action conferred by Lord Campbell’s Act and by American statutes modeled 
upon it— whether it was a new action or the continuance of the action of the 
person injured, whether it was cumulative upon the action of the person injured, 
thereby imposing a double liability in the sense of permitting double recoveries 
for the tort, whether the action was on the death or on the tort — the courts in 
England and America have now decided beyond profitable controversy that the 
new action given by such statutes is not a continuance of any right of action which 
the injured person would have had except for his death, but is ‘a new or inde- 
pendent cause of action,’ founded on a new grievance, and is awarded ‘for the 
purpose of compensating certain dependent members of the family (of the injured 
person) for the deprivation, pecuniarily, resulting to them from his wrongful 
death,’ Michigan Central R. R. Co. v. Vreeland, 227 U.S. 59, 69, 33 Sup. Ct. 192, 
195 (57 L. Ed. 417, Ann. Cas. 1914C, 176).” (As to holdings in the various 
states in this regard see McCormick’s Handbook on the Law of Damages, chapter 
12; Tiffany, Death by Wrongful Act, 2d Ed. 1913, chapter 8, paragraph 126; 23 
Michigan Law Review 114 (1924); 44 Harvard Law Review 980 (1931); 17 
C. J. 1186, 1187.) 


It is enough to say that the great majority of the state statutes have been 
construed as giving rise to two independent causes of action, one upon the 
surviving cause of action of the deceased and the other under the statute for 
wrongful death. 


One principle of law which at one time seemed to be fairly well settled 
is stated in Tiffany, Death by Wrongful Act, ch. 8, par. 124: 


“If the deceased, in his lifetime, has done anything that would operate as a 

bar to a recovery by him of damages for the personal injury, this will operate 

ually as a bar in an action by his personal representatives for his death. Thus a 

release by the party injured of his right of action, or a recovery of damages by him 
for the injury, is a complete defense in the statutory action.” 


This rule was followed in the Kansas case of Sewell v. Railway Co., 
78 Kan. 1, 96 Pac. 1007. However, this decision seems to have been modified 
in the case of Goodyear, Administratrix, v. Railway Co., (1923) 114 Kan. 
557, 220 Pac. 282. The action in this case was brought under The Federal 
Employers’ Liability Act (35 U.S. Stat., ch. 149, as amended by 36 U.S. Stat., 
ch. 143). Paragraphs one and two of the syllabus read as follows: 


“1. Federal ee Liability Act—Two Distinct and Separate Rights of 
Action Created — One in the Injured Employee— One in His Personal 
Representative. The Federal Employers’ Liability Act (35 U.S. Stat., ch. 149, 
as amended by 36 U.S. Stat., ch. 143) creates a right of action in the injured 

——- for his suffering and loss resulting from the injury and also creates 

a distinct and independent right of action in the personal representative of the 

deceased employee in the event death results from the injury, for the benefit 

of certain designated dependents. 


. Same — Settlement by Injured Employee — No Bar to Action by His Personal 
Representative. A settlement made by the injured employee after the injury 
and prior to his death, for his suffering and loss, is not a bar to the action by 
the personal representative for the benefit of dependents for the death, if it 
resulted from the injury.” 


It does not seem to the writer that this case can be taken as authority 
that in all such cases a release by the injured party of his right of action 
would not be a bar to an action by his personal representatives for his death 
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since the language of the case would indicate that the decision is based on the 
wording of the amended Federal Employers’ Liability Act. Thus a case not 
based on that act might be decided under the rule in the Sewell case. However, 
the logic and reasoning that is used in the Goodyear case would seem 
applicable in any case inasmuch as the right of action for wrongful death 
did not arise until the death of the injured. It is impossible to see how the 
injured party could release a right of action which had not yet arisen; a right 
of action that he could never possess; a right of action which could only vest 
in his personal representatives on his death and inure to the sole benefit of 
certain designated dependents. And if, under the Federal Employers’ Liability 
Act, the state courts of Kansas are forced to recognize that there are two 
distinct and separate rights of action created, why should not the same 
recognition be given to the Kansas Statutes? 

The language in the Western Telegraph Co. case and the Goodyear 
case raises the question as to the possibility of double recovery against a 
wrongdoer. It can be said that there is no possibility of a double recovery 
under the present wording of our statute. If the injured party, prior to his 
death, brings an action based upon the wrongful act and recovers against the 
wrongdoer this will bar an action by the personal representative of the 
decedent under the death statute. While on the other hand if the construction 
of these two statutes were to be changed so as to permit actions for personal 
injury to survive the only recovery that could be had under the survival 
action would be damages accruing up to the tmie of death which are elements 
not recovered in an action based on the wrongful death statute. However, 
if the rule applicable under the Federal Employers’ Liability Act was made 
applicable to all actions, a double recovery might be possible unless the 
wording of the death statute, G.S. 60-3203, were changed. In the Goodyear 
case, Syllabus #2 quoted above states that a settlement prior to death for 
suffering or loss is not a bar to an action by the personal representative for 
the benefit of the dependents for the death, if it resulted from the injury. 
The word “loss” no doubt would include loss of future earnings or diminution 
in earning capacity. While this is not the same element as the pecuniary loss 
to the next of kin, that portion of the recovery which is allowed under the 
death statute based on what the next of kin could have expected from the 
decedent’s earnings for support will necessarily be a portion of the same 
earnings recovered in the personal injury action or settlement by the 
injured party. 

This would not seem to be a just result. Thus it would seem questionable 
as to whether the statutes should be changed so as to allow a wrongful death 
action in cases where the decedent has recovered in a personal injury action 
prior to death or has in some way settled his claim against the wrongdoer. 
If the courts were to require an itemized account as to the amount of recovery 
allowed in a personal injury action and would allow the element “loss of future 
earnings” to be pleaded in bar against that element in the wrongful death 
action then there would be no possibility of double recovery. But this would 
not help in the case of a settlement. The need for a change in this regard 
can be demonstrated by showing that the presumption that all damages have 
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been recovered in a personal injury action that are proper elements of recovery 
fails. The 1947 amendment sets forth several elements of recovery which are 
non-pecuniary in nature. Taking one of these and applying the presumption 
stated can it be said that the injured party, in a personal injury action, 
recovered for mental anguish, suffering or bereavement of his next of kin, 
for his death which has not yet occtirred? The same is true as to other elements 
set out in the 1947 amendment. 
While there is no doubt a need for a change in the question last presented, 
by far the most important change needed is in the construction placed upon 
the two statutes by the decision in the McCarthy case. This article is not a 
criticism of the holdings of the Supreme Court of the State of Kansas. At the 
time of the decision in the McCarthy case it was necessary for the court to 
construe the two statutes. In order to do so it was necessary to determine the 
intent of the legislature which is not always an easy problem. In view of the 
origin of the statutes in question, with their direct lineage to Lord Campbell’s 
Act, and the construction which was placed upon that Act, it cannot be said 
that the Court misconstrued the intent of the legislature. And once it was 
determined that that was the intent of the legislature, it is the duty of the 
legislature to amend the statutes if a different construction is to be placed 
upon it by the court. The early and continued recognition that such a 
construction is an erroneous one would indicate the need for legislative action. 


GENERAL LEGISLATION IN REGARD TO MUNICIPAL 
CORPORATIONS IN KANSAS 


By NorBerT R. DREILING, 3L 


The Constitution of Kansas, like that of many of its sister states, deals 
expressly with the subject of Corporations and corporate power. Article XII, 
Section 5, specifically provides for the subordination of all Municipal corporate 
structure to the state legislature when it declares that “provision shall be 
made . . . for the organization of cities, towns and villages; and their power 
of taxation, assessment, borrowing money, contracting debts and loaning their 
credit, shall be so restricted to prevent the abuse of power.” By this section 
the legislature is recognized as the guardian of municipal government 
in Kansas. 

Within the same Article, the framers of our Constitution made provision 
for some limitation on that power. In a manner similar to that of other 
states such as Ohio, Pennsylvania, and New York, provision was made for 
the organization of cities, towns and villages . . . “by general law.” (Article 
XII, Section 5.) In harmony with this section it was also provided in Section 
1 of Article XII that “the legislature shall pass no special act conferring 
corporate powers. Corporations may be created under general laws” . . . “The 
Supreme Court of this state has ruled that Sections 1 and 5 apply to Municipal 
as well as Private Corporations.” (Afchison v. Bartholow, 4 Kan. 124; City 
of Wyandotte v. Wood, 5 Kan. 603; State v. Downs, 60 Kan. 788.) Our 
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highest court has further ruled that Section 1 is not a grant of powers to the 
legislature, but is rather a limitation placed upon its powers. (Wulf v. Kansas 
City, 77 Kan. 358.) Section 5 also acts as a regulation of the general grant 
of power given the legislature in Article II, Section 1. (Atchison v. Bartholow, 
4 Kan. 124.) It adds nothing to the general grant given in the first section 
of Article II. (Desser v. City of Wichita, 96 Kan. 820.) These two sections 
(sections 1 and 5 ofArticle XII) act also to restrict the wide discretionary 
power given the legislature in Article II, Section 17, that “in all cases where 
a general law can be made applicable, no special law shall be enacted.” This 
latter section gives the legislature an apparent discretion in determining the 
matter of whether or not it is possible to legislate by means of a general or 
special statute in a particular instance, whereas the above-mentioned Sections 
1 and 5 in Article XII combine to curb that power by making it mandatory 
when dealing with corporations that general laws, and nothing else, be enacted. 


These two sections are the only restraints placed upon the legislature in 
the matter of municipal government in this state. In State v. Keener, 78 Kan. 
649, it was said that: 


“It is an elementary principle of Constitutional Law that restraints on the 
power to organize and regulate municipal government must be found in the Con- 
stitution, or none exists, and the matter in which such power is exercised rests 
entirely in the discretion of the legislature. The only limitations upon this power 
found in the Constitution of this state are that the legislature may not confer 
corporate power by special act, and must provide for the organization of cities, 
towns, and villages by general law.” 


Since these are the only restrictions placed upon the legislature in relation 
to its governance of Municipal Corporations our next step should be to inquire 
as to the reasons for, and the nature of, such prohibitions. Judge Dillon in 
his outstanding work, “Municipal Corporations” (Vol. 1, 5th Edition), 
attempts to explain the reasons for the rather common provision that cor- 
porate power be conferred by general law only. He states: 


“The evils resulting from the unlimited power of the legislature over munici- 
pal corporations and the habitual and constant exercise of this power by -special 
acts were so generally acknowledged that it was strongly felt that some remedy 
ought to be provided. The remedy devised and most commonly resorted to was 
pee embodied in the later Constitutions of many of the States absolutely 

orbidding or greatly restricting the passage of special acts relating to municipalities 

and to municipal affairs. The scope and language of these provisions differ some- 
what in the various State, but their general purpose and policy are the same, namely, 
to reduce the evils of legislative control or interference with municipalities and 
municipal affairs by means of special acts, and to require such power to be exer- 
cised, if at all by general acts. . . . These constitutional provisions are largely the 
result of dissatisfaction on the part of the people with the manner in which the 
members of the legislature performed their duties. Municipal administration is 
essentially local in nature, and local features, — to a single municipality, 
naturally call for special legislation. But, in any large and well-considered political 
scheme, special enactments are slowly and unwillingly adopted . . . and even when 
adopted are made subservient to the interests of the public. Satisfactory results can 
only be obtained when the legislators realize they speak and act for the State and 
that their public duty is not confined to the localities which elect them, but . . . to 
every part of the state...” 
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Judge Dillon continues by showing how many legislators had failed to 
recognize that duty and had regarded themselves as representing primarily 
their constituents, without consideration of the detriment resulting to other 
municipalities throughout the state as a result of their acts. He points out 
the indifference and irresponsibility felt toward other portions of the state, 
and the great temptation for logrolling whenever convenient. Many other 
faults are mentioned but the writer feels the picture to be comparatively 
clear; i.e., that good old partisan politics and indifference have been responsible 
for the prohibitions on unlimited legislative control over municipal corpora- 
tions. Probably one of the more strongly felt decisions outlining the corruption 
that had resulted from special legislation for municipalities was the Penn- 
sylvania case of Ayar’s Appeal in 122 Penn. 266, wherein the court showed 
that immediately preceding the adoption of a similar prohibition against 
special legislation, nearly one hundred fifty local laws had been enacted for 
the city of Philadelphia alone and more than one-third that number for 
Pittsburgh. The court stated that such a practice was very common and that 
“the pernicious system of special legislation practiced many years before had 
become so general and deep-rooted, and the evils resulting therefrom so 
alarming, that the people of the Commonwealth determined to apply the only 
remedy that promised any hope for relief . . . general laws, whenever possible 
to do so.” 


At that time the matter of curing the extreme and partisan domination 
of the legislature over municipal matters seemed to be answered rather simply 
by the provision barring special, and permitting only general legislation. Most 
cities, being of about the same size and encountering similar problems (except 
the one or two larger cities in each state), were content to accept the principle 
of general legislation according to its intent. But, as each municipality grew, 
as each found new and peculiar problems, as the scope of duties and respon- 
sibilities and demands placed upon the municipal governments was increased, 
the ranks of the original violators, the big cities, were soon swelled. Soon 
the courts became flooded with requests for interpretations of the meaning of 
the words ‘“‘general”’ and “special.” Ingenious legislators and lawyers found 
new ways to circumvent the provisions requiring general laws, the most 
popular being the adoption of a “general” act applicable generally over the 
state to cities of a particular class, the system of classification being determined 
by population or peculiar local conditions. Gradually these classifications 
became progressively more and more extreme in limitations to fit some par- 
ticular city, until at the present day the courts of each state are called upon 
constantly to decide whether a particular statute or method of classification 
results in a general or special act. 


Has Kansas been caught in such a web? Our digests contain their share 
of cases on this subject and our General Statutes are loaded with sections in 
Chapters twelve to sixteen that make one wonder whether all such sections 
can be brought successfully within the constitutional restrictions imposed by 
Article XII, Sections one and five. A few examples which the writer has 
found while looking through the above-mentioned chapters on “Cities” in 
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the General Statutes 1935 and 1947 Supplement look like this: 


G. S. 1947 Supp. 12-1003 treats the matter of nomination and election of 
commissioners following the City Manager plan in cities between 65,000 and 
100,000 and cities over 120,000. In G. S. 1935, 12-1004 deals with their election 
and tenure in cities of 18,000 or less; 12-1005a cares for cities of the second class 
over 8,000 who are governed by the City Manager plan and provides for the term 
and election of the commissioners; 12-1005c applies to very similar subject matter 
in cities of 8,000 or less; 12-1005d deals with cities between 18,000 and 65,000 
in relation to the same subject matter. 


Without delving into the necessity for or the propriety of such an 
extended classification, the student of Municipal Corporations is rather per- 
plexed to find that all five provisions deal with extremely similar subject 
matter, and the only major distinction lies in the application of the statute 
to different population groups. 


As we read on, we come across G.S. 1947 Supp. 14-1006a providing for 
a tax levy for trash and garbage disposal in certain cities over 9,000 and 
located in counties of 17,000 to 19,500. Again we wonder how many cities 
would, or were intended to fall within the provisions of this section. More 
statutes of the same tenor confront us. G.S. 1947 Supp. 13-1035a deals with 
the improvement of state or federal highways in certain cities between 16,500 
and 18,500 and 13-1094 provides for the improvement of major traffic 
thoroughfares in cities between 50,000 and 105,000 and certain cities over 
105,000 and also certain cities between 11,000 and 15,000. Quite an assort- 
ment and range of classifications for one section, is it not? 


G. S. 1947 Supp. 13-1346 provides for park commissioners in cities between 
30,000 and 115,000 and certain cities over 110,000 with an assessed county 
tangible valuation in excess of $150,000,000. G. S. 1947 Supp. 13-2712 makes 

rovision for tax levies in cities between 14,000 and 17,000 PE ite 14-438c cares 
or the matter of the conveyance of public library lands in certain cities of the 
second class in a county with between 51,000 and 55,000 population. Still more 
limited is G. S. 1947 Supp. 14-549 which provides for the widening of street 


— in cities between 6,900 and 7,500 population. G. S. 1947 =. 10-422 


comes even more extreme with its limitation regarding application when it pro- 
vides for refunding of defaulted bonded etn ste up to January 1, 1945 for 
certain cities between 300 and 500 population, located in a county having a popv- 
lation of not less than 17,500 nor more than 20,000, with an assessed total tangible 
valuation of not less than $28,000,000 nor more than $40,000,000. 


As said previously, the writer is in no way attempting to evaluate the 
quality or necessity of each section as it exists, or to rewrite a new statute 
on each subject presented. However, the writer presents the above-cited 
sections as samples of some of our “general” legislation in regard to municipal 
corporations in Kansas. One need not delve into the laws dealing with school 
districts and counties because Article XII has no application to them; they are 
regarded as quasi, rather than as Municipal Corporations. (State ex rel v. 
Commissioners of Pawnee County, 12 Kan. 426; Beach v. Leahy, Treasurer, 
11 Kan. 23; Haddock v. McDonald, 98 Kan. 628.) 


Before any impulsive stand regarding the heretofore mentioned sections, 
let us attempt to find just what the word “general” means. The Supreme 
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Court of Kansas in State ex. rel. v. Hunter, 38 Kan. 578, states that: 


“It is not necessary that a law should operate upon all cities of the state to be 
constitutional. If it is general and uniform throughout the state, operating upon all 
of a certain class, or upon all who are brought within the relations and circum- 
stances provided in the act, it is not obnoxious to the limitations against special 
legislation in the Constitution.” The case of City of Topeka v. Gillett, 32 Kan. 
431, states: “If on the other hand, the act has room within its terms to operate.on 
all of a class of things, present and prospective, and not merely upon one particular 
thing, or upon a particular class of things existing at the time of its passage, the 
act is general.” Also, “whether an act is local, special or general is not as a rule 
to be } wanerstl by form, but by what must necessarily be its operation and effect.” 


Speaking of the power of the legislature to classify cities into various 
groups, the court states: 


“The principle of classification in legislation for cities has been approved in 
this court. Heretofore, it has been based on population only, but it has been gen- 
erally recognized that other classifications might be had without offending the 
Constitution.” (State ex rel. v. Kansas City, 50 Kan. 508.) “It belongs to the 
legislature to make the classification and while it cannot classify them so as to 
make the law special in its application and results, yet many classes may properly 
be made. It need not be restricted to the population of the Oe gt but it 
would seem that it might be based on the conduct or condition of the people 
resident therein.” (State ex rel. v. Hunter, 38 Kan. 578.) 


While the legislature has the right to use its discretion in making the 
classification, the question as to whether the nature of a law is general or 
special is one for the courts. (Rambo v. Larrabee, 67 Kan. 634; Richardson v. 
Board of Education, 72 Kan. 629.) The test used by our court in determining 
the validity of a particular legislative classification is the test of reasonableness. 
(State ex rel. v. Holcomb, 95 Kan. 660.) It has often been held in Kansas 
that if other cities may grow into such classification, even though only one 
city at the time of the passage of the act fulfills its requirements, the act is 
general. (State ex rel. v. McCombs, 129 Kan. 835; Baird v. City of Wichita, 
128 Kan. 100; and State ex rel. v. Kansas City, 125 Kan. 88.) 


At this point let us inquire-as to whether or not the definition given 
the word “general” by our Kansas Supreme Court is in agreement with the 
interpretation presented by the courts of other states. “All classification must 
be based on substantial distinctions, which make one class actually different 
from the others.” (Johnson v. City of Milwaukee, 88 Wis. 383.) The case 
of Ayar’s Appeal, 122 Penn. 266, states that “general laws are those which 
must apply alike to all similarly situated to their peculiar necessities.” Thus, 
from these two samples, we find considerable agreement, the only difference 
being that Pennsylvania uses the test of necessity rather than that of reason- 
ableness as used by our courts. As further proof of the conformity of our 
definition of the word “general” with that of other states, see In re Cleveland, 
Mayor, 51 N.J.L. 319, 18 A. 67. 


Now let us consult the lexicographers to find if substantial accord still 
exists. Funk-Wagnalls gives this word “general” a variety of definitions and 
synonyms and states definitely that “general” does not necessarily mean 
universal, but means that which includes a class or kind; further that it may 
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signify matters pertaining equally to all of a class, race, etc., but often signifies 
a subject pertaining to the greater number, but not necessarily all. It further 
adds to the meaning by stating that “universal” applies to all without exception 
while “general” applies to very many without deciding whether they are all 
or even a majority. Webster defines “general” as “properly relating to a whole 


genus or kind, and hence relating to the whole class or order”; “special” as 
“designating a species or sort.” 


To this point we find that our Supreme Court is correct in giving the 
word “general” the connotation it has given. Why then, we ask, do we find 
so many contested suits over the meaning and application of this word? The 
word has been given meaning — but, as is the case with many other legal 
doctrines, the difficulty lies in the application. Mr. Harry Hubbard, in an 
article entitled “Special Legislation for Municipalities,” 8 Harvard Law 
Review 588, presents a good analysis of the difficulty. He shows that by a 
process of logical selection and subdivision the word “general” can be 
extended to cover an infinite variety of really special legislation. Mr. Hubbard 
quotes Webster as the writer has above. Then he states: 


“Genus and species are relative terms, and it is possible to divide the genus, 
municipal corporation, or county, city, town, village, etc., into species, each of 
which species in turn will be capable as a genus of being divided again into other 
— and so on indefinitely. Thus the genus ‘all cities’ may be divided into 

ifferent classes according to the number of inhabitants, as, for example, cities 
having 100,000 or less, cities having 100,000 to 200,000, and cities having more 
than 200,000. Each of these classes is a species with reference to the genus ‘all 
cities’ and each of them as a new genus may in turn be divided into new species. 
Such classification may be suitianed almost without limit, until approximately each 
municipality is placed in a separate class and is as certainly designated as if men- 
tioned by name. This classification according to ——— with separate legisla- 
tion for each class, has generally, though not uniformly, been sustained by the 
courts as not violating the constitutional requirements of general legislation.” 


Then he goes on to mention other types of classifications; i.e., physical, 
geographical, economic, etc.—but all ending with the same result until 
eventually the smallest locality becomes a class of its own with its own 
specific legislation under the. guise of “general” legislation. 


This is the danger that lurks to usurp the limitations placed in Article 
XII, Sections 1 and 5 of our Constitution. Without a doubt it has made 
matters as bad or worse than before the adoption of the Constitutional 
provision. Legal practitioners become more and more unable to depend on 
the doctrine of stare decisis in declaring to a client that certain legislation is 
special or general. Judge Dillon insists that the interpretation and application 
given provisions of this type in the constitution “present a veritable judicial 
labyrinth, with no certain clue to guide the public or the profession. . . . Thirty 
years’ experience with these general constitutional interdicts against local and 
special legislation have impressed the author with the conviction that they 
have failed to produce the beneficial results anticipated and that this has been 
brought about largely because the prohibitions of special legislation are too 
broad and sweeping.”” And how much more are his statements true today? 
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Our society has continued to present us with more new and perplexing 
problems; cities are called upon at every turn to administer to the needs of 
their inhabitants; municipal functions now reach an untold infinity of activity. 
Is then a constitutional provision such as we have considered in place in our 
society today? Did the framers of our Constitution realize the problems that 
would arise as they created Sections 1 and 5 of Article XII? Perhaps not. 
When we consider their abhorrance for special legislation we must surely 
reach the conclusion that their meaning of the word “general” and the 
application given it today are poles apart. Could it be that the word “general” 
wasn’t what they intended to use at all? 


What then is our solution? One possibility is that we continue as we 
have, legislating as we see fit until our Supreme Court declares a certain 
“general” act to be unreasonable and thus unconstitutional. But the courts 
are already burdened with untold quantities of litigation. Why increase the 
load — thus actually placing into their hands a continually greater part of 
the responsibility of legislating. Undoubtedly that is what we do because 
when the court decides on the reasonableness of certain legislation or classi- 
fication, it approaches more and more closely a duty political in nature rather 
than judicial. 

As an alternative we could amend Sections 1 and 5 so as to permit 
special legislation in regard to municipal corporations. Such is Mr. Hubbard’s 
feeling and possibly rightly so when we consider that the same special objects 
are being attained already by means of a valid evasion. His feeling might 
be termed as the “why stick your head in the sand and say that all goes 
well” attitude. 

Judge Dillon feels that special legislation in some form is often necessary, 
and should be allowed, but carefully safeguarded. He recommends the 
method used in New York where Article XII, Section 2 of the New York 
Constitution provides: 

“The legislature shall not pass any law relating to the property, affairs or 

————- of cities, which shall be special or local either in terms or in its effect, 

t shall act in relation to the property, affairs or government of any city, only by 
general laws which shall in terms and in effect apply alike to all cities, except on 


message from the governor declaring that an emergency exists and the concurrent 
action of two-thirds of the members of each house of the legislature.” 


This provision, as it stands, resulted from amendments made in 1922 
and 1923. If New York could retrace its steps to remedy an existing need 
such as this, surely Kansas could and should consider the wisdom of such a 
provision also. 

A fourth possible view would seem to be a greater extension of the 
“inherent right of local self-rule” doctrine, whereby the powers of the various 
municipalities throughout the state might be increased so as to diminish the 
necessity for requesting additional legislation whenever a new local problem, 
peculiar in nature, arises. 


As a final solution the writer presents for consideration the greater use 
of the local option principle whereby general legislation is passed and the 
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privilege given to each locality to accept or reject its provisions through a 
vote of its inhabitants. Kansas has used this procedure to a considerable 
extent and its constitutionality has been upheld. (Cole v. Dorr, 80 Kan. 251.) 

Whatever the eventual result, the writer feels that there exists a real 
necessity for establishing more definitely a rule and application that can 
present some challenge to the power of the legislature over municipal 
corporations. This surely must have been the intent of the individuals who 
framed Article XII, Sections 1 and 5 of the Kansas Constitution. Chief 
Justice Ewing wasn’t far wrong when he stated that “it would be difficult 
to imagine a legislative purpose which could not be accomplished under 
general law.” (State ex rel. v. Hitchcock, 1 Kan. 178.) 


CHANGES IN REMOVAL PROCEDURE TO FEDERAL COURTS 
By Hat W. Everett, 2L 


As was to be expected with the sweeping revision of the old Judiciary 
Code, Title 28, U.S.C., 1940 ed., several long needed changes have been 
made in the procedure of removing cases from State to Federal courts. 
These changes, which became effective September 1, 1948, have been 
indicated below in table form with comparable procedural steps in the old 
and new codes placed side by side to facilitate comparison. No attempt 
has been made to interpret the new rules of procedure although, to save 


space, the rules have been restated in most cases. 


OLD RULES 


Title 28, U.S.C., 1940 ed., 
sections 72, 74, 75 and 76. 


. Petition to remove filed in the State 
court. 


. Petition may be filed any time before 
the defendant must answer or plead. 


. In certain civil and criminal cases (see 
sections 74 and 76) the petition may be 
filed any time before the trial ‘“— or 
final hearing thereof.” 


. Removal bonds required in civil cases. 


. Notice of petition for removal must be 
given adverse parties. 


NEW RULES 


Title 28, U.S.C., 1948 ed., 
section 1446. 


. Petition to remove filed in the Federal 


court. 


. Petition may be filed ‘‘— within twenty 


days after the commencement of the 
action or service of process, whichever 
is later.” 


. “The petition for removal of a criminal 


prosecution may be filed any time be- 
fore trial.” 


. Removal bonds required in civil cases 


but phrased to meet requirements of 
presentation to a Federal court. 


. Defendant must give notice of filing of 


petition to adverse ies and file a 
copy of petition with the clerk of the 
State court which court will proceed no 
further unless the case is remanded. 


Much of the procedure detailed in sections 72, 74, 75 and 76 of the old 
title is now governed by the Federal Rules of Civil Procedure (Rule 81c) 
and Federal Rules of Criminal Procedure (Rule 54b). Certain provisions 
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of section 74 of the old title as to the effect of security and other proceedings 
in the State court were omitted as covered by section 1450 of the new title; 
other provisions of the old section 74 are covered by section 1447 of the 
new title. 


STATUS OF THE “ASSIGNEE CLAUSE” IN THE 
NEW TITLE 28, U.S.C. 


By Cart A. BELL, 2L 


Of paramount interest to members and students of the legal profession 
is the new Title 28, United States Code, “Judiciary and Judicial Procedure.” 
Finally passed by the 80th Congress on June 16, 1948, and approved by the 
President on June 25, 1948, it went into effect on September 1, 1948. Conse- 
quently, it is not yet possible to see how its changes will be interpreted by 
the Federal courts. 


One change which stimulates considerable thought is in regard to the 
present status of the “assignee clause,” which was found in Sec. 41(1) of 
the old Title 28, U.S.C. (Sec. 24, Par. 1, of the Judicial Code of 1911). The 
“assignee clause” provided: 


“No district court shall have cognizance of any suit (except upon foreign 
bills of exchange) to recover upon any promissory note or other chose in action 
in favor of any assignee, or of any subsequent holder if such instrument be payable 
to bearer and be not made by any corporation, unless such suit might have been 
prosecuted in such court to recover upon said note or other chose in action if no 
assignment had been made.” 


The statute has thus been paraphrased:* 


“When the jurisdiction of the United States District Court is invoked on the 
basis of diverse citizenship, the assignee of a chose in action arising out of con- 
tract . . . cannot sue thereon, unless the requisite diversity of citizenship exists at 
the time the suit is commenced, not only between the assignee and the defendant, 
but also between the assignor and the defendant.” 


The obvious purpose of the “assignee clause” was to prevent the creation 
of a cause of action justiciable in the Federal District Court on the ground 
of diverse citizenship merely by assignment.? As was stated in an early 
decision,® “the provision was intended to prevent fraudulent assignments 
of choses in action made for the mere purpose of giving the court jurisdiction.” 
However, the effect of the statute was to deny to al/ assignees, whether 
fraudulent or bona fide, the right to sue in the Federal courts on the juris- 
dictional ground of diversity of citizenship.‘ 


That section in the new Title 28 which takes the place of the old 
“assignee clause” is Sec. 1359. It provides: 


“A district court shall not have jurisdiction of a civil action in which any 


Dobie on , Fodoral Procedure (1928), p. 225. 
y v. Levee Com’rs (C. C. La. 1872) 2 Fed. Cas. No. 977. 
v. Torrance, 22 U. S. 537, 6 L. Ed. 154; psovigen Trust Co. v. Chaffee, (D. C., N. Dak.) 
. Supp. 848; see 1 Cyclopedia of Fed. Procedure (2d Ed.) Secs. 226, 227. 
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arty, by assignment or otherwise, has been improperly or collusively joined to 
aa. the jurisdiction of such court.” 


As some indication of the intent behind so drastic a change, reference may 
be had to the Revisor’s Notes® on the new Title 28, where it is said that the 
revised section changes the assignee clause “by confining its application to 
cases wherein the assignment is improperly or collusively made to invoke 
jurisdiction” (emphasis added). 

If this is the effect of the new statute, what will become of the bona 
fide assignee? Suppose that A, a citizen of Kansas, has given his promissory 
note for $5,000 to B, likewise a citizen of Kansas; B assigns this note in good 
faith to C, who is a citizen of Missouri. Under the old “assignee clause,” C, 
even as a bona fide assignee, cannot bring suit upon the note in the Federal 
District Court because of diverse citizenship, because B, his assignor, could 
not do so. But the new clause, Sec. 1359, limits its application only to cases 
where jurisdiction has been “improperly” or “collusively” invoked. Can C 
now get into the Federal courts on the grounds of diversity of citizenship 
because he is a bona fide assignee? 


It would seem that, on the basis of logically interpreting the language 
of the new statute, C could maintain his suit in the Federal District Court 
once he had proved that the assignment was neither “improper” or “collusive.” 
However, such a position may lose much of its weight in the light of previous 
judicial and legislative action on diversity jurisdiction. The decision of Erie 
Railroad Co. v. Tompkins (304 US. 64, 82 L.Ed. 1188, 58 S.Ct. 817) showed 
the position of the Supreme Court of the United States as sharply limiting 
diversity jurisdiction. In the words of Mr. Justice Frankfurter, in City of 
Indianapolis v. Chase National Bank (314 U.S. 63, 86 L.Ed. 47, 62 S.Ct. 15): 


“The dominant note in the successive enactments of Congress relating to 
diversity jurisdiction is one of jealous restriction, of avoiding offense to state sensi- 
tiveness, and of relieving the federal courts of the overwhelming burden of ‘busi- 
ness that intrinsically belongs to the state courts’ in order.to keep them free for 
their distinctively federal business. The policy of the statute (conferring diversity 
jurisdiction upon the district courts) calls for its strict construction.” 


Keeping this in mind, it can be seen that the courts will possibly be 
reluctant to disregard precedent and trends, and allow a phase of diversity 
jurisdiction to be enlarged, rather than limited. Much will depend on the 
interpretation by the courts of the words “improperly or collusively made or 
joined” contained in the new section. At any~rate, it seems probable that 
the burden of proof will be on the plaintiff/assignee to prove that the 
assignment was in good faith. 


Thus, it appears that while the Congress had the laudable intent of 
revising the laws contained in Title 28, U.S.C., so that “they will be under- 
standable, not only to the judges and the lawyers but to laymen,’’* they may 
have used language which will require further judicial interpretation. 


CarL A. BELL, 2L 


5 U. S. Code onal Service (80th Con: 2d Session) p. 1845. 
@ Remarks of Hon, John M. Robsion, Chelrmen of Subconimittes of the House Judiciary 


Committee, 80th Congress, in a hearing on the proposed Title 28, U. S. C., on March 7, 1947. 
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CASE NOTE 


JURY — RIGHT TO TRIAL BY JURY IN ORDINANCE VIOLATION 


In a recent Kansas case, City of Ft. Scott vs. Arbuckle, 165 Kan. 374, the defendant 
had been convicted of violating a city ordinance (disturbing the peace). The case was 
appealed to the District court and there a jury trial was demanded and refused. On 
appeal to the Supreme Court, and on a rehearing, the majority (four members) decided 
that the defendant was not entitled to a jury trial when tried in a police court for the 
violation of a city ordinance though this same defendant would have been entitled to a 
jury trial if tried in a Justice of Peace court for the violation of G.S., 1935, 21-950, 
which describes the same offense. The majority opinion overruled two prior Kansas cases 
which stated that: “If an appeal may be had from a conviction at a summary trial, . . . 
to a court of general jurisdiction, where a jury trial may be had, the requirements of the 
Constitution are satisfied.” In re Kinsel, 64 Kan. 1; In re Jahn, 55 Kan. 694. 


The dissenting opinion ‘calls attention to the fact that the court has always held 
that Articles 5 and 10 of the Constitution have been satisfied by the allowance of a jury 
trial as a matter of right on appeal. It points specifically to the fact that the majority 
opinion makes the right to a jury trial — on venue, saying that such an interpreta- 
tion violates the constitutional rights of the defendant. 


The present decision in basing its denial of the right to a jury trial on the fact that 
the crime committed was a violation of a city ordinance and triable in the police court 
would seem to allow the legislature to confer greater powers on the city than they them- 
selves have under the constitution, thus doing indirectly what they could not do directly. 


The Kansas Constitution Bill of Rights, Sec. 5, providing “the right of trial by 
jury shall be inviolate,” has been interpreted to apply only to cases so triable at common 
law. Kimbal vs. Starks, 3 Kan. 414; State vs. Summons, 61 Kan. 752, 60 P 1050. 


The question should then become — is the crime alleged in this case one summarily 
triable at common law? 


During the 14th century, until the reign of Henry VII, all crimes were triable to 
a jury. Henry VII d statutes making certain crimes triable summarily and later other 
statutes were ek ai ing summary jurisdiction to magistrates in some three hundred 
and fifty crimes. Petty Federal Offenses and the Constitutional Guaranty of Trial by 
Jury — Felix Frankfurter and Thomas G. Corcoran, 39 Harv. L. Rev. 917. These 
authors set out many colonial statutes granting summary procedure in designated offenses 
and crimes. From this it would seem that certain offenses could be tried summarily in 
Kansas under Sec. 5 of the Kansas Bill of Rights unless Sec. 10 changes the import by 
stating that “in all prosecutions the accused shall be allowed to appear and defend in 
person or by counsel” — (and to have) “a speedy public trial by an impartial jury of 
the county or district in which the offense is alleged to have been committed.” The 
Kansas court has held that “all prosecutions” does not apply to violations of “ordinary 
city ordinances.” The State ex rel vs. City of Topeka, 36 Kan. 76. However this case 
doesn’t seem to be authority for the proposition that crimes triable by jury at common 
law may be summarily tried in police court. 


The courts have often held that the right to a trial by jury does not exist for the 
violation of city ordinances, but in all such cases examined, except those arising in two 
states, they were either in relation to crimes summarily triable at common law, or cases 
in which the right of trial by jury was obtainable bag an appeal to a higher court or 
the right was given in the court of first instance. The following is a brief summary of 
the basis of the courts’ decisions in denying or granting a jury trial for violations of city 
ordinances: (1) Petty offenses not triable by jury at common law. M. C. Laughlin vs. 
State, 123 Nebr. 861, 244 NW 798 (Keeping disorderly house [ gambling}) ; People vs. 
Harding, 189 N Y Supp. 657 (Vagrancy) ; State vs. Karin, 123 Nebr. 64, 241 785 
(Sale of liquor) ; State vs. Anderson, 206 NW 51; McInerney vs. City of Denver, 17 
Colo. 302, 29 P 16 (Keeping Dram shop and tipping house open on Sunday) ; State vs. 
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City of Trenton, 51 N J L 498, 18 A 116 (Selling liquor on Sunday) ; (2) If the right 
for jury trial existed on appeal, denial in the first instance did not violate the constitu- 
tional provision. City of Des Moines vs. Pugh, 2 NW (2nd) 754 (Driving through a 
stop sign; Ogden vs. City of Madison, 111 Wisc. 413, 87 NW 568 (Keeping house of 
ill fame) ; Beers vs. Beers, 4 Conn 535 (Trespass) ; Kansas has followed this rule u 
to the present case. In re Rolfe, 30 Kan. 758; In re Jahn, 55 Kan. 694; In re Kinseh, 
64 Kan. 1. (3) If the right existed at common law, it must be granted in the courts 
of first instance. Ex Parte Johnson, 13 Okla Cr 30, 161 P 1097 (Vagrancy) ; Bowden vs. 
Nugent, 26 Ariz 485, 226 P 549 (Conducting gambling game) ; Ex Parte Gownlock, 
13 Okla Cr. 295, 164 P 130; Colts vs. District of Columbia, 38 F (2nd) 535. (4) Right 
to a jury trial exists for violation of city ordinance which is also a violation of a state 
statute. M. C. Laughlin vs. State, 123 Nebr. 861, 244 NW 798 (Keeping disorderly 
house, gambling) ; State vs. Fredrick, 28 Idaho 709, 155 P 977 —— of liquor) ; 
Taylor vs. Reynolds, 92 Cal. 573, 28 P 688; Hoffner vs. Overlin, 8 Ohio Dec. 710. 
(5) No right to a jury trial for a violation of a city ordinance. Hunt vs. City of Jackson- 
ville, 34 Fla 504, 160 So 398 (Disturbing the peace) ; Board of Police of Town of 
Opelousas vs. Giron, 46 La Ann 1364, 16 So 190 (carrying concealed weapon). 


There seems to be no valid reason for saying categorically that one shall be deprived 
of a jury trial in all cases of ordinance violations, especially where no right of appeal and 
a trial de novo before a jury exists. In fact such a decision would be restricting of the 


rights of the individual under the Constitution. It would appear that we should look 
askance at inroads on the right to a jury trial which tend toward summary justice. Black- 
stone said in referring to summary proceedings authorized by acts of Parliament: 


“And, however convenient these may appear at first (as doubtless all arbitrary 
powers well executed, are the most convenient) yet let it be remembered, that delays 
and little inconveniences in the forms of justice are the price that all free nations must 
pay for their liberty in more substantial matters; that these inroads upon this sacred 


ulwark of the nation are fundamentally opposite to the spirit of our Constituticn ; and 
that though begun in trifles, the precedent may gradually increase and spread, to the 
utter disuse of juries in questions of the most momentous concern.” Bk 4, C 27, 350. 
HAROLD Q. LONGENECKER, 3L 
LEONARD A. MILLIGAN, 3L 
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Why Is It? Three Wichita lawyers closed 
their books early this summer. There was a 
strange similarity between them. Each of them 
was a rugged individualist. Each had come up 
from the ranks in his own way. Each had a 
special place of standing in his profession. 

A. V. Roberts, the eldest and the first to go, 
walked out on the porch of his beautiful home 
for a breath of fresh air before breakfast. He 
had spoken his last word. Glenn Porter, middle 
in age, addressed a meeting of physicians, 
remarking that he never had been and never 
expected to be confined to a hospital. Three 
hours later in bed, alone, he left us. Glenn 
liked to play a lone hand, whether it was in 
law or in politics. Justice Allen B. Burch had 
arisen from dinner at the home of friends in 
Topeka and was preparing to continue a pleas- 
ant evening, when his book of life was closed. 
He was the youngest. 

Each of these men had reached a particular 
status in life. A. V. had acquired sufficient 
wealth to insure him of comfortable declining 
years and he enjoyed long motor trips. Glenn 
had built his own firm and was reaping the 
benefits of his standing. Allen was safely 
placed on the Supreme Court bench for as 
many years, perhaps, as he cared to stay. 

They were the third, fourth and fifth promi- 
nent Wichita lawyers to be taken by heart ail- 
ments this year. Why is it? Is the business too 
strenuous in Wichita? Is what we are getting 
worth the price? Perhaps it is time we made a 
new evaluation of life. While no man knoweth 
the hour surely no man needs to hurry the 
messenger. 

Tishch. Along with a group of very fine 
articles the July-August Case and Comment has 
a discussion on “How Not To Teach Law.” 
If you haven't read it you must read it. If 
you don’t find it the greatest amount of tishch 
crowded into about three pages then my head- 
piece isn’t working. 


Jesse Tines Wins Again! Once more with 
free legal service he has succeeded in having a 
life sentence commuted. 

The Primary. There was something wrong 
with the Kansas primary. What looked like a 
big engagement turned into a few cat and dog 
fights. Which looks like a job for the legisla- 
ture. Either the primary should be moved up to 
catch and include the presidency or it should be 
moved back to about September 20 to give 
people time to get home from their vacations 
and allow the candidates to go right into the 
fall ‘election campaign. Or do you have a 
better suggestion? 

How Is Your 1.Q.? A truly great lawyer has 
learned to bear criticism without irritation, cen- 
sure without anger, and calumny without retali- 
ation. Or this test. He has outlived the ambi- 
tion of display before courts and juries. Or 
this one. He knoweth not the value of his ser- 
vices in fees but in the good of his fellow-men. 

Jury Trial. Every lawyer in Kansas should 
read the opinions in 165 Ks. 374 C. of Ft. 
Scott v. Arbuckle. And having read once he 
should read again and again. Then he should 
pause and consider. How laboriously and tedi- 
ously and with what tweedle-de-dee they strug- 
gled to take away jury trials in certain classes 
of appeals. Perhaps this is contempt under 
the ruling. 

What does it all amount to? Long ago trial 
by jury was denied in police court because it 
was SO, sO easy to appeal to district court and 
then have a jury trial. Perhaps some of you 
have been in cities where the lieutenant tried the 
cases, collected the fines and let the prisoners 
go on the theory of being humane to those 
arrested; actually to collect more revenue for 
the city. 

Now we have two kinds of cases in police 
court. Some can be appealed and a jury called 
for. “The right of trial by jury shall be 
inviolate.” This we are told applies only to 





282 


cases where the right existed before adoption of 
the constitution. Perhaps now all we have to 
do is have a constitutional convention and adopt 
a new constitution. Or maybe that wouldn’t 
help. But there are so many more city viola- 
tions, p. 388. They “are nothing more than 
misdemeanors,” p. 389. What about state mis- 
demeanors? Of course the defendant can waive 
a jury in those cases but he has a right to a 
jury. Shall the number of offenses determine 
right to jury? We are told that constitutional 
tights are the same in police court and on 
appeal to district court. No jury in certain cases. 
It would have been so simple to say “Right of 
trial may be denied in police court but remains 
inviolate on appeal” and maybe that would have 
saved us from a lot of trouble. 

Campaigns. During the recent one, more for 
entertainment and education than for profit, I 
had some cards printed and visited quite a few 
of the smaller communities of Kansas. Now 
hurrah and hullabaloo have never interested me 
as worth while campaign tactics but rather a 
quiet, personal visit among the voters. Of 
course I knew how this worked in Sedgwick 
County but what about distant points? Experi- 
ence taught me that folk were interested ; that if 
one, even though a stranger, went among them 
in a proper attitude he might win a lot of votes. 
Radio and advertising will never supplant per- 
sonal contact. Of course things being as they 
are and the territory so large one person alone 
could not hope to overcome a political land- 
slide. 

Why? Now that the election is over perhaps 
it is well to answer a question often asked. 
Why did you permit the state central com- 
mittee to draft you for Justice of the Supreme 
Court? To bring out three things. First: That 
one major party has been almost without repre- 
sentation on the supreme court in this century 
and before. Second: That district judges are 
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prevented from a natural advancement and that 
the higher court suffers thereby. The Repub- 
licans helped remedy that by nominating a for- 
mer district judge. Third: To emphasize that 
this district, the largest, has had but short 
representation. This is said without discredit 
or disparagement of any present or former mem- 
ber of the court. Of course I was not planning 
to move to Topeka but just hoping to drive 
home a point or two and along with that a 
word or two about taxes, which after all is our 
biggest problem. Thanks. Please note nothing 
was said in August number. 

Again I tried to get some help on this column 
by submitting a question on how judges should 
be selected, especially Justices of the Supreme 
Court. Queried six lawyers. Not a single 
answer except this from a lawyer in east central 
Kansas who wrote about other business. 

“Regretting that I do not have time to write 
you an article as suggested, etc.” But he did 
write- this. 

“I have never given much thought to the 
matter of selecting judges. I have no pet ideas 
on how to select one. It has been my experience 
that whomever the lawyers recommend the gen- 
eral public seems to look on with suspicion. 
There is no one better qualified to select a 
Judge than the lawyers but the layman generally 
votes for the best baby kisser and hand shaker 
or back slapper and against the man whom the 
lawyers recommend.” Now isn’t that a good 
answer? And yet this busy lawyer didn’t have 
time to write 100 words. Sorry I am not per- 
mitted to use his name and I hope judges 
elected this year won't feel bad about the baby 
kissing, etc. It doesn’t always work, you know. 

Well, it’s signing off time. Anyway, I've 
had too much on my mind this month, what 
with illness and death in the family, campaign, 
a living to make, and all the calls that come 
day by day. Maybe we can do better next time. 
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Hubert Saunders of St. John is going 
back to Stafford to open up after six years 
as County Attorney, with an office in St. 
John. 

Carl Van Riper of Dodge City is back 
in the hospital for a general check-up 
while Carrol Hughes, a newcomer to 
Dodge City, however, not an entire 
stranger as he was with the Internal Rev- 
enue Dept. for a while, along with Jim 
Williams is holding down the office. 


Ted Hill has an office open and going 
on Wichita’s west side, says he likes the 
idea of being on his own, when I saw him 
he was trying to hire a secretary. 


Bromo Seltzer and Herb Peterson are 
holding down the office of Regional Coun- 
cil of the Penal Division, Internal Rev- 
enue, Fidelity Bldg., Kansas City, Mo. 
Bromo has been with the office since the 
establishment in 1946. Pete came on 
July 1st. 

Paul Wall of Wichita has been con- 
fined to his home for the past 60 days, he 
» ge along nicely and hopes to be 

in the office in the very near future. 

Armin Weiskirch and Manford Holly 
have formed a new firm in Wichita with 
offices in the Petroleum Bldg. 

Lloyd Cooper has an additional office 
available in the Wheeler-Kelly-Hagny 
Bldg. in Wichita, he is planning on a 
change by October 1st. 


Paul Smith has resigned from the 
County Attorney's office in Wichita to go 
back into the firm of McCoombs, Smith 
and Shay with a new and enlarged office 
in the Beacon Bldg. Martin Millard has 
gone up to the County Attorney's office 
in Paul's place. 

Walter J. Stuive has gone to Lakin, 
Kansas, where he was immediately ap- 
pointed County Attorney, given an office 
in the Courthouse and a green light on 
the business, he is more than pleased 
with the results so far. 

mom Fleagle has taken over the office 
of Field in Syracuse. Bob Field is 
going to Canon City, Colo., to make his 
home in the future, he is retiring from the 
practice and the state, while Ralph is com- 
ing on and taking over where Bob left off. 
Sorry to see Bob go, and equally glad to 
see Ralph come on. 


Cecil Frey is the Republican nominee in 
Hamilton County for County Attorney, he 
recently formed a partnership with Jim 
Terrill, both boys are young and should 
do well. 

Jim Boyd has gotten started out in 
Larned, I saw him recently, met his father 
and had a good visit with him. Jim got 
married, had a honeymoon in California 
between the time he passed the Bar and 
the time he opened his office. Looks like 
there is no limit to what a man can do if 
he works at it hard enough. 

Vern Nuss of Great Bend is working on 
his penmanship and studying his notes, 
looks like he too is determined to be a 
lawyer as well as a member of the Kansas 
Bar 


Bill Ferguson and Ford Harbaugh of 
Wellington are going into an office ar- 
rangement, they have a newly remodeled 








The JOURNAL 


ground floor location behind the Bank. 
Ford is unopposed for County Attorney, 
and Bill is running, or helping to run, the 
Ferguson properties. 

John Potucek and Bob Cobean are fight- 
ing it out in the General election for the 
State Senate, not much news from Welling- 
ton other than Joe Schwinn has a couple 
of boys in the service, one with the Navy 
and the other with the regular Army. Earl 
Taggert seems much better and is in the 
office every day. Mrs. Bert Church has a 
knitting Company composed of the neigh- 
borhood women who knit on a piece work 
basis. Mrs. Church has an access to the 
retail outlet, and believe it or not, the 
Unions have been to see her to ascertain 
whether or not she complies with the Fed- 
eral Regulations on Interstate Commerce, 
she immediately hired a lawyer to repre- 
sent her. 

Don Sands and I. B. Wilcox are going 
to office together after I. B.’s term expires 
as County gooey. at Holton. Don and 
Estell Bruce are fighting out the County 
Attorney race in the General election. 

Carl Buck is now a member of the firm 
Ebright, Smith, Gilchrist and Buck with 
offices in the Brown Bldg. at Wichita. 
Charlie McDermott, along with Vern Wil- 
liams, are with Coleman Lamp Co. at 
Wichita. 

Don Bailey has opened up an office in 
Hutchinson next door to Don Shaffer and 
Abe Weinlood, nothing like an old head 
in time of need, Don knows his way 
around. 


Keith Wallis is in with Bill Attwater 
at Wichita. I understand Bill may move 
again to the floor below where they are in 
the Wheeler-Kelly-Hagny Bldg. 


Roy Adcock is unopposed for County 
Attorney of Smith County, he went to 
Smith Center and took over the office of 
Scott Rice by virtue of a write-in cam- 
paign, he succeeded in securing the nom- 
ination. 


Reese Robrahn has left Burlington, re- 
signing as County Attorney. I understand 
he has gone to Topeka. Frank Forbes has 
been appointed by Jay Sullivan to fill the 
unexpired term as County Attorney. I ran 
into Ray Pierson on the train one night, he 
was going down into Oklahoma to show 
the boys there how to practice Community 


—— Law. He gave me the dope on 
Burlington. 

Gerald Stover of Colby, I understand, 
has been sick for some time necessitating 
a trip to Mayo’s at Rochester, Minn. He 
is back in the office as this is written the 
middle of September. I haven't seen him 
to learn the details. 

Judge Franklin Hettinger has been hav- 
ing trouble with his teeth, in fact, it laid 
him low for several months. I understand 
he is better and expects to relieve Charlie 
Hall, Pro Tem Judge, about Oct. 15th. 
Too bad Judge. 

I hit Hutchinson during the State Fair, 
found no one in and the hotels loaded, 
will go back in a week or two. 


Art Hagen of Great Bend has been in 
the hospital for a week or two, Ji 
Schultz told me of Art’s misfortune, cS 
to save me I can’t think what his trouble 
was, anyhow, Art get well and back on 
the job speedily. 

Joe Mermis of Great Bend has been in 
the hospital for several weeks. 

I went in to see Art Wiles the other day 
at Hays, I asked as the usual thing, how he 
was getting along, his reply was “I feel 
fine and have money in the bank since I 
quit buying law books,” I thought that 
was a hell of a salutation to an old friend. 
I think what he meant was that he had quit 
listening to Ed Flood’s advice on law book 
purchases. 

Dan and Kathryn McCarthy are touring 
Europe, Dan said he would come back 
conversant in six languages and fully in- 
formed on European economy. 

John Bremer of Oberlin led a peace- 
ful happy life as a financier and Foal remat 
farmer. Lea Cushenbery barged in on him 
one day and talked him into a partnership, 
since then John has not only had to prac- 
tice law but has had to put up with a 
partner who learned to practice with Armie 
Weiskirch in the OPA office at Wichita, 
in fact, he learned so much he is now 
sporting a new yellow Buick convertible 
as well as a new wife. I don’t know how 
you put up with him John. It will be nice 
when you get into that new ground floor 
office so you can see outside, look up the 
main street and find out where he is and 
which side he is policing. 

Aldeverd Metcalf was in the hospital 
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with a heart attack the day I was in Ober- 
lin, nothing too serious, he expected to get 
out in a few days. 

T. W. Bell, an oldtimer at Leavenworth 
died recently. 


John H. Atchison, a new boy just out 
of school, has cast his lot with Garden 
City as a future place to practice. 

Bill Drumm is with Harry Lanning at 
Seneca, as far as I can find out he is an 
unopposed candidate for County Attorney. 
Speaking of Seneca, John Cunningham 
and Rufe Emery have dissolved their part- 
nership. 

George Ramskill of Burlingame has sent 
me an article from what looks like a trade 
paper announcing his connection with a 
chemical manufacturing firm, one just or- 
ganized, their line is a greaseless hair 
dressing. 

John and Beth Wall of Sedan have a 
new baby girl born July 17th. John says 
he edad and I know he did—con- 
gtatulations John and Beth. 


Addison West is now associated with 
Adams, Jones and Robinson firm in 
Wichita. 

Mrs. Grover Pierpont went out to the 
mail box to get the mail one day recently, 
while standing there a car out of control 
ran up over the parking through the mail 
box and killed her instantly. I know this 
was a severe shock to Judge Pierpont, and 
- sure he has the sympathy of the entire 

ar. 


The old Bank Bldg. in Lawrence has 
been razed to make way for a new and 
modern building. It was with a feeling of 
nostalgia when I remembered all the law 
books I had sold in that old building. 
Stevens and Brand, Forrest Jackson and 
the Asher, Gorrill, Asher firm have had 
to find quarters elsewhere. 


Charlie Riseley and George Wingerson 
have opened up offices in North Topeka, 
both boys have pretty ritzie offices, Tooks 
like they intend to keep Harry Logan from 
being alone. Good luck to both the new- 
comers. 


Claude Chalfant of Hutchinson walked 
into Wolferman’s one day recently as Ros- 
coe Graves of Emporia walked out, all 
three of us were doing the same thing in 
a very modest way. 
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I saw Art Walker of Arkansas City 
at the American Royal one night looking 
the horses over, I didn’t get to talk to him. 


Thornton Scott of Abiline died some 
ninety days ago, he was a good friend of 
mine and died entirely too soon. Harry 
Davis of Anthony died about the same 
time, this I have just learned. 


Phil Shrack of Atchison is leaving the 
Probate Court January 1st to open his own 
office downtown. Good luck Phil. 


Joe Dawes and Sam Parisa are fighting 
it out in the general election for the Court 
job at Leavenworth held so long by Judge 
Wendorff, who, by the way, is confined to 
his bed and not expected to hold Court 
again. This of course before I have heard 
who won. 


Looks like traditionally Republican Kan- 
sas is undergoing a change gee 
John Holden Peat Tim Lindley for County 
Attorney of Gray County, Tim being the 
incumbent. The same thing happened in 
Ford County, Jim Mangan beat Fred Hall, 
and when I left Grant County Election 
day about three o’clock in the afternoon it 
looked like Frank Collins a Democrat 


would beat Maxwell the present Repub- 


lican incumbent. There was a time in 
Southwest Kansas the Republican nomina- 
tion was tantamount to an election. 


Oscar Perkins, Shelley Graybill and Wil- 
lard Mayberry were all out with a pad 
and pencil watching the polls, seems the 
old County seat fight asserted itself in the 
form of Candidates from the Northern 
part of the County opposed those from 
the Southern end for County offices. I did 
not concern myself with the general offices 
but did learn Shelley Graybill beat Mrs. 
Mildred Dyer (nee Wilson) who as far 
as I know had never practiced. 


Vern Light and I sat in his living room 
election night listening to the returns as 
they came in, with each announcement that 
Truman led Vern would turn to Mrs. 
Light and wince as though it really hurt. 
The point I make is, that Vern lost all 
interest in his new home which is the show 
place of Liberal and forgot to show me 
around. I found many others who were 
literally made sick by Dewey's defeat. 


Merton Elliott, a newcomer to Sublette 
was elected County Attorney, he had no 
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opposition, however, Clarence Dennis re- 
fusing to run. 

Dan Cowie died in Topeka the night of 
Nov. 1st with a heart attack. Dan started 
out about 25 years ago at Ellsworth then 
drifted into the District Attorney's office 
at Topeka, after leaving there he tried sev- 
eral places and ended E back in T 
with an office in the Bank of Topeka Bldg. 

Bert Church of Wellington was taken 
ill about the time of the Neff trial, he had 
to be withdrawn, I understand the State 
has employed Ed Rooney of Topeka to set 
in and prosecute. 

Jay Botts of Coldwater is busy preparing 
on what might confront the incoming Leg- 
islature, one of the things of interest to 
me was his explanation of the present day 
dry law. The te, with a group in con- 
trol, drew up an Act they thought so iron 
clad the House would reject it and the 
‘Governor veto it. Many good, well-laid 
plans go haywire. The House passed the 
Act and the Governor signed it, then of 
course more recently the Court passed on 
what is intoxicating. Jay Botts says even 
if the Amendment is defeated he looks for 
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repeal of some present Statues. 

I found Charlie Vance of Liberal in 
Topeka and Kansas City the day I spent 
in Liberal. My old friend John Woods 
has come back to the old home town of 
Liberal, he left Wichita some ten or twelve 
years ago for Houston, Texas, from what 
I understand John had become an adopted 
Texan. Glad to see you back John. 

Auburn Light is moving into his father's 

ractice a little more all the time, as Au- 
_ comes up Judge Light lets down. 
John King has taken over Auburn’s Ab- 
stract business. 

I have a Second Series of the American 
Law Reports coming down starting over 
again with volume one. Some of you 
— men may want to get started, if 
you do, the address appears at the head of 
this column, send in your request, orders, 
contracts or checks, whatever is necessary, 
I will be glad to get the green light from 
any ers Fg hoaaiy = business. : 

Joe Carey o ey, Lilleston, Sprad- 
ling & Gott died early in pony I 
haven’t learned the — last I heard 
Mr. Carey was in the hospital. 





The Latchstring Is Always Out! 


You'll find a real welcome and friendliness 
Py ty A Le. tt 1, speelmaerlaey 


* 300 Modern attractive 
rooms 

* Air Coadisioned  Cofice * Reasonable, moderate rates 

e and Theatre in 
Garage 








HOTEL JAYHAWK TOPEKA 


* Convenient, Easy to find 


* Com 
Garden 











ADVERTISING 


Do You Know? ?? 


Here is a 


GAS-O1L BURNER 


that will INSURE your family’s comfort 





Burns Oil During Cold Weather 


IMMEDIATE INSTALLATION 


On a limited number of these burners 


DON'T WAIT 


The GORDON fa BURNER 


was developed by Midwest Research Institute and 
The Gas Service Company. 


Phone and a Representative Will Call 
( ALL TO 1) | your Gas Company or Dealer can 
make your installation NOW! 


Tue Gas SERvICcECo. 


Natural Gas for home and indurtry 





The JOURNAL 


NEW AND DIFFERENT 














A DIGEST OF 
U.S. Supreme Court Reports 


containing ... Material in dissenting and separate 


opinions. 


.. Annotations showing where each 
digest proposition has been subse- 
quently limited, overruled, or dis- 
tinguished by the U. S. Supreme 


Court in later cases. 


.. References to Am. Jur. and to 
A.L.R. annotation materials. 


.. A complete text of the U.S. Con- 
stitution with references to digest 
sections where the provisions have 
been construed. 


- Arules volume with the text of the 
rules of the various Federal courts. 


There are many other exclusive features in this 
great digest. Write us today for information. 


The Lawyers Co-operative Publishing Company 
ROCHESTER 3, NEW YORK 


ee 








ADVERTISING 





What goes on here? 


= makes first down — or did he really just miss it? Field judge 
blocks out the nearest tackler —or was it clipping? If the officials call 
*em — and play too — what kind of a game is that? 

You wouldn’t stand for that sort of thing on a football field — but 
it happens every day in the electric light and power business. Govern- 
ment not only regulates the electric companies — but is in competition 
with them at the same time! 

The catch is that government sets up two different sets of rules. Gov- 
ernment electric agencies pay little or no interest on borrowed money, 
and pay no Federal taxes— but electric companies do, and expect to. 
When government-in-the-power-business can’t make ends meet —it gets 
a handout of tax money from the U.S. Treasury. Who foots the bill? 
American taxpayers — of which you are one. 

If government can get into the light and power business this way — 
it can get into every other business in just exactly the same way. 

In sixty-odd years, the self-supporting electric companies have built 
for America the most and the best electric service in the world. While 
costs of everything else are way up (including the costs of making and 
delivering electricity) electric service is still the best bargain in the 
American family’s budget . . . it does so much, and costs so little. 

This is a good record for the thousands of people who work in power 
companies, and for the millions of people who invest savings in them. 

Don’t you think these men and women deserve a fair break? 


The answer is yours to make, for government money is your money. 


KANSAS 88 ELECTRIC COMPANY 


Llectrieity ts Cheaper 

















SUDDENLY —IT’S 


oad comfortable one. 


YOU HAVE NEVER BREATHED SUCH HEALTHFUL 
PURIFIED AIR, IT'S HUMIDITY AND TEMPERATURE 
CONTROULED THE YEAR "ROUND. 








For a Snack or Between-Meal Refreshment 


vist THE TRAIL “sce 


OPEN 24 HOURS EVERY DAY 








We are less crowded 
FRIDAY, SATURDAY 
and SUNDAY 


Wuhnas 
HHAANA, 


= 
—_— ‘ 
il 


REP PTT 
avai ee 


How under SCHIMMEL Duretiin 

















“You et Seventy-five 


As we ponder upon our long and eventful career 
we are stirred by the spirit of youth that has per- 
meated this organization from its very inception. 


And, as the young bloods of this modern Shepard's 
Citations, we review a past that is as vital and 
glorious as our hopes of the future. 


Having triumphantly survived 75 years of panic and 
plenty you can't blame us for blowing our horn. 


Youth is the spirit that guided and inspired our every 
step from the time we were a little one man estab- 
lishment in 1873. 


And youth is the spirit that will carry us along the 
road of progress to even greater achievements. 


Never will we be so old as to lose the craftsman- 
ship that time and experience have developed into 
a fine art. 


Maybe that's one of the good reasons why tens of 
thousands of lawyers tell us “Shepard's Citations is 
Indispensable.” 


Shepard's Citations 
Colorado Springs 
Colorado 


Copyright, 1948, by The Frank Shepard Company 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
‘Built for You to Enjoy” 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


ae 


Barney L. Allis, President Frank L. Ripple, Manager 

















